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I._INTE0DUGTI0N. 

We were appointed at the meeting of the Imperial Conference 
on the 26th October, 1926, to investigate all the questions on the 
Agenda affecting Inter-Imperial Relations. Our discussions on 
these questions have been long ^nd intricate. We found, on 
examination, that they involved consideration of fundamental 
principles affecting the relations of the various parts of the British 
Empire inter se, as well as the relations of each part to foreign 
countries. For such examination the time at our disposal has been 
all too short. Yet we hope that we may have laid a foundation on 
which subsequent Conferences may build. 

II.— STATUS OF GREAT BRITAIN AND THE DOMINIONS. 

The Committee are of opinion that nothing would be gained by 
attempting to lay down a (Constitution for the British Empire. Its 
widely scattered parts have very different characteristics, very 
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different histories, and are at very different stages of evolution; 
wiiil©, GOUsidorGd. 8iS & wliols, it dsfiGS cl&ssiiicBition Oiiid oGSdrs no 
real resemblance to any other political organisation which now 
exists or has ever yet been tried. _ . 

There is, however, one most important element in it which, 
from a strictly constitutional point of view, has now, as regards 
all vital matters, reached its full development — ^we refer to^ the 
group of self-governing communities composed of Great Britain 
and the Dominions. Theif position and mutual relation may be 
readily defined. They are autonomous Communities within the 
British Empire, equal in status, in no way subordinate one to 
another in any aspect of their domestic or external affairs, though 
united by a common allegiance to the Crown, and freely associated 
as members of the British Commonwealth of Nations. 

A foreigner endeavouring to understand the true character of 
the British Empire by the aid of this formula alone would be 
tempted to think that it was devised rather to make mutual inter- 
ference impossible than to make mutual co-operation easy. 

Such a criticism, however, completely ignores the historic 
situation. The rapid evolution of the Oversea Dominions during 
the last fifty years has involved many complicated adjustments of 
old political machinery to changing conditions. The tendency 
towards equality of status was both right and inevitable. 
Geographical and other conditions made this impossible of attain- 
ment by the way of federation. The only alternative was by the 
way of autonomy ; and along this road it has been steadily sought. 
Every self-governing member of the Empire is now the master of 
its destiny. In fact, if not always in form, it is subject to ■ no 
iompulsion whatever. 

But no accotmt; however accurate, of the negative relations in 
which Great Britain and the Dominions stand to each other 
do more than express a portion of the truth. The British Empire 
is not founded upon negations. It depends essentially, if 
not formally, on positive ideals. Free institutions are its 
life-blood. Free co-operation is its instrument. Peace, security 
and progress are among its .objects, -Aspects of all these 
great themes have been discussed at the present (Conference; 
excellent results have been thereby obtained. And though every 
Doirdnion is now, and must always remain, the sole judge of the 
nature and extent of its co-operation, no common cause will, in our 
opinion, be thereby imperilled. 

Equality of status, so far as Britain and the Dominions are 
concerned, is thus the root principle governing our Inter-Imperial 
Eelations. But the principles of equality and similarity, appropriate 
to status, do not universally extend to function. Here we require 
something more than immutable dogmas. For example, to deal 
with questions of diplomacy and questions of defence, we require 
also flexible machinery — ^machinery which can, from timA to time, 
be adapted to the changing circumstances of the world. This 
subject also has occupied our attention. The rest of tbia report will 
show how we have endeavoured not only to state political theory, 
but to apply it to our common needs. 

m.-^SPECIAL POSITION OF INDIA. 

It wiH be noted that in the previous paragraphs we have made no 
mention of India. Our reason for limiting their scope to Great 
Britain and the Dominions is th^jt the position of India in the Empire 
is already defined by the Government of India Act, 1919. We 
would, nevertheless, recall that by Resolution IX of the Imperial 
War Conference, 1917, due recognition was given to the important 
position held by India in the British Commonwealth. Where, in 
this Report, we have had occasion to consider the position of India, 
we have made particular reference to it. 


IV.— EELATIONS BETWEEN THE VARIOUS PARTS OP THE 

BRITISH EMPIRE. 

Existing administrative, legislative, and judicial forms are 
admittedly not wholly in accord with the position as described in 
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Section. II of tiiis Report. This is inevitable, since most of these 
forms date back to a time well antecedent to the present stage of 
constitutional development. Onr first task then was to examine these 
forms with special reference to any cases where the want of adapta- 
tion of practice to principle eansed, or might be thought to cause,, 
inconvervience in the conduct of Inter-Imperial Relations. 

(a.) Tho Title of His Majosty the King, 

The title of His Majesty the Ring is of special importance and 
concern to all parts of His Majesty’s Dominions. Twice within the 
last fifty years has the Royal Title been altered to suit changed 
conditions and constitutional developments. 

The present title, which is that proclaimed under* the Royal Titles 
Act of 1901, is as follows : 

George *V, by the Grace of God, of the United Kingdom of 
Great Britain and Ireland and of the British Dominions beyond 
the Seas King, Defender of the Faith, Emperor of India.*’ 

Some time before the Conference met, it had been recognised 
that this form of title hardly accorded with the altered state of afiairs 
arising from the establishment of the Irish Free State as a Dominion. 
It had further been ascertained that it would be in accordance with' 
His Majesty’s wishes that any recommendation for change should be 
submitted to him as the result of discussion at the Oonference. 

'We are unanimously of. opinion that a slight change is desirable, 
and we recommend that, subject to His Majesty’s approval, the 
necessary legislative action should be taken to secure that His 

Majesty’s title should henceforward read : 

George V, by the Grace of God, of Great Britain, Ireland 
and the British Dominions beyond the Seas King, Defender of 
the Faith, Emperor of India.” 

(b.) Position of Go'oeimorS’-GeneTcul, 

^W"e proceeded to consider whether it was desirable formally to 
place on record a definition of the position held by the Governor- 
General^ as His Majesty’s representative in the Dominions. That 
position, though now generally well recognised, undoubtedly 
represents a development from an earlier stage when the Governor- 
General was appointed solely on the advice of His Majesty’s Ministers 
in London and acted also as their representative . 

In our opinion it is an essential consequence of the equality of 
status existing among the members of the British Commonwealth of 
Nations that the Governor-General of a Dominion is the representa- 
tive of the 01 * 0 wn, holding in all essential respects the same position 
in relation to the administration of public affairs in the Dominion as 
is held by His Majesty the King in Great Britain, and that he is 
not the representative or agent of His Majesty’s Government in 
Great Britain or of anv Department of that Government. 

It seemed to us to follow that the practice whereby the Gk>vernor- 
General of a Dominion is the formal official channel of communica- 
tion between His Majesty’s Government in Great Britain and BGLs 
Governments in the Dominions might be regarded as no longer 
wholly in accordance with the constitutional position of the 
Governor-General. It w^^as thought that the r*eeognised official 
channel of communication should be, in future, between Government 
and Government direct. The representatives of Great Britain 
readily recognised that the existing procedure might be open to 
criticism and accepted the proposed change in principle in relation 
to any of the Dominions which desired it. Details were left for 
settlement as soon as possible after the Conference had completed 
its work, but it was recognised by the Committee, as an essential 
featmre of any change or development in the channels of communica- 
tion, that a Governor-General should be supplied with copies of all 
documents of importance and in general should be kept as fully 
informed as is His Majesty the King in Great Britain of Cabinet 
business and public affairs. 

* Tlie Governor of New^ounUland. is in tlie same position as the Governor- 
General of a r>ominion. 

nissTsn 
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(c.) O'peration of Dotninioti Legislation . 

Our attention was also called to various points in connection witli 
tlie operation of Dominion legislation, whicli, it was suggested., 
required clarification. 

Tlie particular points involved were : — 

(u.) The present practice under wliich Acts of the Dominion 
Parliaments are sent each year to London, and it is 
intimated, through the Becretary of Btate for Dominion 
Affairs, that “His Majesty will not be advised to exercise 
his powers of disallowance “ with regard to them. 

(6.) The reservation of Dominion legislation, in certain circum- 
stances, for the signification of His Majesty’s pleasure 
which is signified on advice tendered by His Majesty’s 
Government in Great Britain. 

(c.) The difference between the legislative competence of the 
Parliament at Westminster and of the Dominion Parlia- 
ments in that Acts passed by the latter operate, as a 
general rule, only within the territorial area of the 
Dominion concerned. 

(d.) The operation of legislation passed by the Parliament at 
Westminster in relation to the Dominions. In this con- 
nection special attention was called to such Statutes as the 
Colonial Laws Validity Act. It was suggested that in 
future uniformity of legislation as between Great Britain 
and the Dominions could best be secured by the enactment 
of reciprocal Statutes based upon consultation and 
agreement. 

We gave these matters the best consideration possible in the 
limited time at our disposal, but came to the conclusion that the 
issues involved were so complex that there would be grave danger 
iii attempting any immediate pronouncement other than a statement 
of certain principles which, in our opinion, underlie the whole 
question of the operation of Dominion legislation. We felt that, for 
the rest, it would be necessary to obtain expert guidance as. a pre- 
liminary to forthCT consideration by His Majesty’s Governments in 
Great Britain and the Dominions. 

On the questions raised with regard to disallowance and reserva- 
tion of Dominion legislation, it was explained by the Irish Free 
State representatives that they desired to elucidate the constitutional 
practice in relation to Canada, since it is provided by Article 2 of the 
Articles of Agreement for a Treaty of 1921 that ‘ ‘ the position of the 
Irish -Free State in relation to the Imperial Parliament and Govern- 
ment and otherwise shall be that of the Dominion of Canada. ’ ’ 

On this point we propose that it should be placed on record that, 
apart from provisions embodied in constitutions or in specific statutes 
expressly providing for reservation, it is recognised that it is the 
right of the Government of each Dominion to advise the Crown 
in all matters relating to its own affairs. Consequently, it would 
not be in accordance with constitutional practice for advice to be 
tendered to His Majesty by His Majesty’s Government in Great 
Britain in any matter appertaining to the affairs of a Dominion 
against the views of the Government of that Dominion. 

The. appropriate procedure with regard to projected legislation 
in one of the self-governing parts of the Empire which may affect 
the interests of other self-governing parts is previous consultation 
between His Majesty’s Ministers^ in the several parts concerned. 

On the quesHon raised with regard to the legislative competence 
of M- embers of the Bzritish Commonwealth of Nations other than 
Great Britain, and in particular to the desirability of those Members 
being enabled to legislate with extra-territorial effect, we that 

it should similarly be placed on record that the constitutional 
practice is that legislation by the Parliament at Westminster 
applying to a Dominion would only be passed with the consent of the 
Dominion concerned. 

As alre^y indicated, however, we are of opinion that there are 
;i^ints arising out of these considerations, and in the application of 
these general prmciples, which will require detailed examination 
and we accordingly recommend that steps should be taken by Great 
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Sritain and th.e Dominions to set up a Committee with terms of 
reference on the following lines : — 

“ To enquire into, report upon, and make recommendations 
concerning — 

(i.) Existing statutory provisions requiring i-esei*vation 
of Dominion legislation for the assent of His 
Majesty or authorising the disallowance of such 
legislation. 

(ii.l — (a.) The present position as to the competence of 
Dominion Parliaments to give their legislation 
extra-territorial operation. 

(b.) The practicability and most convenient method 
of giving effect to the principle that each 
Dominion Parliament should have power to give 
extra-territorial operation to its legislation in all 
cases where such operation is ancillary to provision 
for the peace, order and good government of the 
Dominion. 

fiii.) The principles embodied in or underlying the Colonial 
Laws Validity Act, 1865, and the extent to which 
any provisions of that Act ought to be repealed, 
amended or modified in the light of the existing 
relations between the various members of the 
British Commonwealth of Nations as described in 
this Beport.” 

(d.) Merchant Shipping Legislation. 

Somewhat similar considerations to those set out above 
governed our attitude towards a similar, though a special, question 
raised in relation to Merchant Shipping Legislation. On this subject 
it was pointed out that, while uniformity of administrative practice 
was desirable, and indeed essential, as regards the^ Merchant 
Shipping Legislation of the various parts of the Empire, it was 
difidcult to reconcile the application, in their present form, of certain 
provisions of the principal Statute relating to Merchant Shipping, 
viz., the Merchant Shipping Act of 1894, more particularly clauses 
735 and 736, with the constitutional status of the several members 
of the British Commonwealth of Nations. 

In this case also we felt that although, in the evolution dt the 
British Empire, certain inequalities had been allowed to remain 
as regards various questions of maritime affairs, it was essential 
in dealing with these inequalities to consider the practical aspects 
of the matter. The difficTolties in the way of introducing any 
immediate alterations in the Merchant Shipping Code (which dealt, 
amongst other matters, with the registration of British ships all over 
the world), were fully appreciated and it was felt to be necessary, 
in any review of the position, to take into a^ccount such matters of 
general concern as the qualifications for registry as a British ship, 
the status of British ships in war, the work done by His Majesty’s 
Consuls in the interest of British shipping and seamen, and the 
question of Naval Courts at foreign ports to deal with crimes and 
offences on British ships abroad. 

We came finally to the conclusion that, following a precedent 
which had been found useful on previous occasions, the general 
question of Merchant Shipping Legislation ha,d best be remitted to a 
special Sub -Conference, which could meet most appropriately at 
the same time as the Expert Committee, to which reference is made 
above. We thought that this special Sub -Conference should be 
invited to advise on the following general lines : — 

‘ ‘ To consider and report on the principles which should 
govern, in the general interest, the practice and legislation 
relating to merchant shipping in the various parts of the Empire, 
having regard to the change in constitutional status and general 
relations which has occurred since existing laws were enacted.” 

We took note that the representatives of India particularly 
desired that India, in view of the importance of her shipping 
interests, should be given an opportunity of being represented at the 
proposed Sub-Conference. We felt that the full representation of 
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India on an equal footing with. G-reat Britain and the Dominions 
would not only be welcomed, but could very properly be given, due 
regard being had to the special constitutional x>osition of India ae 
explained in Section III of this Report. 

(e.) A.'p'p&dls to the Judicial Committee of the Priivy ('ou'rtcil. 

Another matter which we discussed, in which a genei'al consti- 
tutional principle was raised concerned the conditions governing 
appeals from judgments in the Dominions to the Judicial Committee 
of the Privy Council. Prom these discussions it became clear that 
it was no part of the policy of BEis Majesty’s Government in Gi*eat 
Britain that questions affecting judicial appeals should be determined 
otherwise than in accordance with the wishes of the part of the 
Pmpire primarily affected. It was, however, genei'ally recognised 
that where changes in the existing system were proposed which, 
while primarily affecting one part, raised issues in which other x^arts 
were also concerned, such changes ought only to be cai-ried out after 
consultation and discussion. 

So far as the work of the Committee was eoneei-ned, this general 
understanding expressed all that was required. The question of 
some immediate change in the present conditions governing appeals 
from the Irish Pree State was not pressed in relation to the px-esent 
Conference, though it was made clear that the right was reserved 
to bring up the matter again at the next Imperial Conference for 
discussion in relation to the facts of this particular ease. 

V. — ^RPLATIONS WITH POREIGN COUNTRIES. 

Prom questions specially concerning the relations of the various 
parts of the British Empire with one another, we naturally turned 
to those affecting their relations with foreign countries. In the latter 
sphere, a beginning had been made towards making clear those 
relations by the Resolution of the Imperial Conference of 192S on 
^e subject of the negotiation, signature and ratification of treaties. 
But it seemed desirable to examine the working of that Resolution 
during the past three years and also to consider whether the principles 
laid down with regard to Treaties could not be applied with advahtagd 
in a wider sphere. 


(a.) Procedure vn Relation to Treaties. 

'S^e appointed a special sub -committee under the Chairmanship 
of the Minister of Justice of Canada (The Honourable E. Lapointe, 
E.C.) to consider the question of treaty procedure. 

The Sub -Committee, on whose report the following paragraph'i 
are based, found that the Resolution of the Conference of 1928 
embodied on most points useful rules for the guidance of the Govern- 
ments. As they became more thoroughly understood and estab- 
lished, they would prove effective in practice. 

Some phases of treaty procedure were examined however in 
greater detail in the light of experience in order to consider to what 
extent the Resolution of 1923 might with advantage be supple- 

IHOUTjOCI . 


N B goticLtion . 

It :was agreed, in 1923 tliat any of tlie Grovernments of the Empire 
contemplating the negotiation of a treaty should give due considera- 
tion to Its possible effect upon other Governments and should take 
steps to inform Governments likely to be interested of its intention. 

should be understood as applying to any negotiations 
w^ch any Government intends to conduct, so as to leave it to the 
oth^r^veri^ents to say whether they are likely to be interested, 
of iias received information of the intention 

of any other Government to conduct negotiations, it is incumbent 

attitude with reasonable promptitude. So long 
Government receives no adverse comments and so 
^ policy mvolves no active obKgations on the part of the 

proceed on the assximption that its policy 
ife generally acceptable. It must, however, before taking any^steps 
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which, might involve the other Governments in any active obligations, 
obtain their definite assent. 

_ Where by the nature of the treaty it is desirable that it should be 
ratified on behalf of all the Governments of the Empire, the initiating 
Government may assume that a Government which has had full 
opportunity of indicating its attitude and has made no adverse com- 
ments will concur in the ratification of the treaty. In the ease of a 
Government that prefers not to concur in the ratification of a treaty 
unless it has been signed by a plenipotentiary authorised to act on 
its behalf, it will advise the appointment of a plenipotentiary so 
to act. 

FoTm of Treaty. 

Some treaties begin with a list of the contracting countries and 
not with a list of Bleads of States. In the case of treaties negotiated 
under the auspices of the League of Nations, adherence to the word- 
ing of the Armex to the Covenant for the purpose of describing the 
contracting party has led to the use in the preamble of the term 
British Empire ’ ’ with an enumeration of the Dominions and India 
if parties to the Convention but without any mention of Great Britain 
and Northern Ireland and the Colonies and Protectorates. These 
are only included by virtue of their being covered by the term 
“ British Empire.” This practice, while suggesting that the Domi- 
nions and India are not on a footing of equality with Great Britain 
as participants in the treaties in question, tends to obscurity and 
misunderstanding and is generally unsatisfactory. 

As a means of overcoming this difficulty it is recommended that 
all treaties (other than agreements between Governments) whether 
negotiated under the auspices of the League or not should be made in 
the name of Beads of States, and if the treaty is signed on behalf 
of any or all of the Governments of the Empire, the treaty shtould be 
made in the name of the King as the symbol of the special relation- 
ship between the different parts of the Empire. The British units 
on behalf of which the treaty is signed should be grouped together- 
in the following order : Great Britain and Northern Ireland and all 
parts of the British Empire which are not separate members of the 
League, Canada, Australia, New Zealand, South Africa, Irish Eree 
State, India. A specimen form of treaty as recommended is attached 
as an appendix to the Committee’s report. ^ 

In the case of a treaty applying to only one part of the Empire 
it should be stated to be made by the King on behalf of that part. 

The making of the treaty in the name of the King as the symbol 
of the special relationship between the different parts of the Empire 
will render superfiuous the inclusion of any provision that its terms 
must not be regarded as regulating inter se the rights and obligations 
of the various territories on behalf of which it has been signed in 
the name of the King. In this connection it must be borne in mind 
that the question was discussed at the Arms Traffic Conference in 
1926, and that the Legal Committee of that Conference laid it down 
that the principle to which the foregoing sentence gives expression 
underlies all international conventions. 

In the case of some international agreements the Governments 
of different parts of the Empire may be willing to apply between 
themselves some of the provisions as an administrative measure. 
In this ease^ they should state the extent to which and the terms on 
which such provisions are to apply. Where international agreements 
are to be applied between different parts of the Empire, the form 
of a Treaty between Beads of States should be a-voided. 

Full ‘Powers. 

The plenipotentiaries for the various British units should have 
full powers, issued in each case by the King on the advice of tho 
Government concerned, indicating and corresponding to the part of 
the Empire for which they are to sign. It will frequently be found 
convenient, particularly where there are some parts of the Empire 
on which it is not contemplated that active obligations will be 
imposed, but where the position of the British subjects belonging 
to these parts will be affected, for such Government to advise the 
issue of full powers on their behalf to the plenipotentiary appointed 
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to act on behalf of the Government or Goveraments mainly ccm- 
cerned. In other cases provision might be made for accession by 
other parts of .the Empire at a later date . 

Signature. 

In the cases where the names of countries are appended to the 
eigiiatnres in a treaty, the different parts of the Empire should be 
designated in the same manner as is proposed in regard to the list 
of plenipotentiaries in the preamble to the treaty. The signatures 
of the plenipotentiaries of the various parts of the Empire should 
be grouped together in the same order as is proposed above. 

The signature of a treaty on behalf of a part of the Empire 
should cover territories for which a mandate has been given to that 
part of the Empire, unless the contrary is stated at the time of the 
signatui’e. 

Goming into Force of MultilateraZ TTeaties. 

In general, treaties contain a ratification clause and a provision 
that the treaty will come into force on the deposit of a certain 
number of ratifications. The question has sometimes arisen in 
connection with treaties negotiated under the auspices of the League 
whether, for the purpose of making up the number of ratifications 
necessary to bring the treaty into force, ratifications on behalf of 
different parts of the Empire which are separate Members of the 
League should be counted as separate ratifications. In order to 
avoid any difidoulty in future, it is recommended that when it is 
thought necessary that a treaty should contain a clause of this 
character, it should take the form of a provision that the treaty 
should come into force when it has been ratified on behalf of so 
many separate Members of the League. 

“We think that some convenient opportunity should be taken of 
explaining to the other Members of the League the changes which 
it is desired to make in the form of treaties and the reasons for which 
they are desired. We would also recommend that the various 
Governments of the Empire should make it an instruction to their 
representatives at International Conferences to be held in future 
that they should use their best endeavours to secure that effect is 
given to the recommendations contained in the foregoing paragraphs. 


(b.) Representation at International Conferences . 

We also studied, in the light of the Resolution of the Imperial 
Conference of 1928 to which reference has already been made, the 
question of the representation of the different parts of the Empire at 
International Conferences. The conclusioris which we reached may 
be su mm arized as follows : 

1. No difficulty arises as regards representation at conferences 
convened by, or under the auspices of, the League of Nations. In 
the case of such conferences all members of the League are invited, 
and if they attend are represented separately by separate delega- 
tions. Co-operation is ensured by the application of paragraph I.l. 
(c) of the Treaty Resolution of 1923. 

2. As regards international conferences summoned by foreign 
Governments, no rule of universal application can be laid down, 
since the nature of the representation must, in part, depend on the 
form of invitation issued by the c<5hvening Government. 

(a.) In conferences of a technical character, it is usual and 
always desirable that the different parts of the Empire 
should (if they wish to participate) be represented 
separately by separate delegations, and where necessary 
efforts should be made to secure invitations which will 
render such' representation possible. 

(b.) Conferences of a political character called by a foreign 
Government must be considered on the special circum- 
stances of each individual case. 

It IS for each part of the Empire to decide 'wh.ether iie particular 
interests are so involved, especially having regard to the active 
obligations likely to be imposed by any resulting treaty, that it 
desires to be represented at the Conference, or whether it is content 
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to leave tlae negotiation in tlie Jaands of th.e part or parts of th.e 
Empire more directly concerned and to accept tlie result . 

Tf a G-overnment desires to participate in th.e conclnsion of a 
treaty, tlie metliod by which representation will be secured is a 
matter to be arranged with the other Governments of the Empire in 
the light of the invitation which has been received- 

'Wiiere more than one part of the Empire desires to be repre- 
sented, three methods of representation are possible : 

(i.^) By means of a common plenipotentiary or plenixxjtentiaries,. 

the issue of fnll powers to whom shonld be on the advice 
of all parts of the Empire participating. 

(ii,) By a single British Empire delegation composed of separate 
representatives of such parts of the Empire as are 
participating in the conference. This was the form of 
representation employed at the Washington Disarmament 
Conference of 1921. 

riii.) By separate delegations representing each part of the Empire 
participating in the conference. If, as a result of consulta- 
tion, this third method is desired, an efEort must be made 
to ensure that the form of invitation from the convening 
Goveamment will make this method of representation 
possible. 

Certain non-technieal treaties shonld, from their nature, be 
conclnded in a form which will render them binding upon all parts 
of the Empire, and for this pnrpose shonld be ratified with the 
concnrrence of all the Governments. It is for each Government to 
decide to what extent its concnrrence in the ratification will be 
facilitated by its participation in the conclnsion of the treaty, as» 
for instance, by the appointment of a common plenipotentiary. 
Any qnestion as to whether the natnre of the treaty is snch that its 
ratification shonld be concnrred in by all parts of tbe Empire is a 
mattei* for discussion and agreement between tbe Governments. 

(c.) General Condzict of Foreign Policy, 

We went on to examine the possibility of applying the principles 
underlying the Treaty Besolntion of the 192B Conference to matter's 
arising in the conduct of foreign affairs generally- It was fra nkl y 
recognised that in this sphere, as in the sphere of defence, the major 
share of responsibility rests now, and must for some time continue to 
rest, with His Majesty^s Government in Great Britain. Nevertheless, 
practically all the Dominions are engaged to some extent, and some 
to a considerable extent, in the conduct of foreign relations, 
particularly those with foreign countries on their borders. A 
particular instance of this is the growing work in connection with 
the relations between Canada and the United States of America 
which has led to the necessity for the appointment of a Minister 
.Plenipotentiary to represent the Canadian Gover nm ent in 
Washington. We felt Idiat the governing consideration underlying 
all discussions of this problem must be that neither Great Britain 
nor the Dominions could be committed to the acceptance of active 
obligations except with the definite assent of their own Govern- 
ments. In the light of this governing consideration, the Co m mittee 
agreed that the general principle expressed in relation to Treaty 
negotiations in Section V (a^ of this Bieport, which is indeed already 
to a large extent in force, might usefully be adopted as a guide by 
the Governments concer*ned in future in all negotiations affecting 
foreign relations falling within their respective spheres. 

(d.) Issue of Exequaturs to Foreign Consuls in tHe Dominions , 

A question was raised with regard to the practice regarding the 
issue of exequaturs to Consuls in the Dominions. The general 
practice hitherto, in the case of all appointments of Consuls de 
Carriers in any part of the British Empire, has been that the foreign 
Gk>vei*nment concerned notifies His Majesty’s Government in Great 
Bi-itain, through the diplomatic channel, of the proposed appoint- 
ment and that, provided that it is clear that the person concerned 
is, in fact, a Consul de Garriere, steps have been taken, without 
further formality, for the issue of His Majesty’s exequatxir. In the 
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case of Consuls other than those de Cari'iex'e, it has been etistointii'y 
for some time past to consult the ^Dominion Government concei’ned 
before the issue of the exequatur*. 

The Secretary of State for Foreign Afifairs informed rrs that 
His Majesty’s Government in Great Britain accepted the suggestion 
that in future any application by a foreign Government for the issue 
of an exequatur to any person who was to act as Consul in a 
Dominion should be referred to the Dominion Government con- 
cerned for consideration and that, if the Dominion Government 
agreed to the issue of the exequatur*, it would be sent to them for 
eouirter-signature by a Dominion Minister. Instructions to this 
effect had indeed already been given. 

(e.) Channel of Com7nu'nication hetu'een Domiyiion Cro^fiornments 

and Foreign G-ovemments. 

W^e took note of a development of special iiiterest which had 
occurred since the Imperial Conference last met, viss., the apjroint- 
ment of a Minister Plenipotentiary to represent the interests of the 
Irish Free State in Washington, which was now about to be followed 
by the appointment of a diplomatic representative of Canada. We 
felt that most fruitful results could be anticipated from the 
co-operation of His Majesty’s representatives in the United States 
of America, already initiated, and now further to be developed. 
In cases other than those where Dominion Ministers were accredited 
to the Heads of Foreign States, it was agreed to be very desirable 
that the existing diplomatic channels should continue to be used, as 
between the Dominion Govei*nments and foreign Gox'ernments. in 
matters of general and political concern. 


VI. — SYSTFM OF COMMUNICATION AND CONSUUTATION. 

Sessions of the Imperial Conference at which the Pi'ime Ministers 
of Grreat Britain and of tlie Dominions are all able to be present 
cannot, from the nature^ of things, take place very frequently. The 
system of communication and consultation betwcken Conferences 
becomes therefore of special Importance. "W^e reviewed the position 
now reached in this respect with special reference to the desirability 
of S’^^snging that closer personal touch should be established between 
Great Britain and the Dominions, and the Dominions inter se. Such 
contact alone can convey an impression of the atmosphere in which 
official correspondence is conducted. Development, in <his respect, 
seems particularly necessary in relation to matters of major import- 
ance in foreign affairs where expedition is often essential, and urgent 
dem^on necessary. A special aspect of the question of consultation 
which we considered was that concerning the representation of Great 
Britain in the Dominions. By reason of his constitutional position 
as explamed in section IV (b) of this Report, the Governor- General 
w no longer the representative of His Majesty’s Government in Great 
Britain. There is no one therefore in the Dominion capital=i in a 
position to represent with authority the views of His ISIaiesty’s 
Government in Great Britain. 

conclusions in the foUowing Resolution 
wlneh. iQ submitted for the cjonsMeratioxi of the CJonference : 

“The Governments represented at the Imperial Conference 
are impressed the desirability of developing a system of 

personal contact both in London and in the &ndnion capital^ 
o supplement .the present system of inter-communication and 
t^ reciprocal supply of information on affairs requiring joint con- 
sideration The manner in which any new Vstem is to be 
H?f^aTS a matter for consideration and settlement between 
^ ® Governments in Great Britain and the Dominioifs 

the^Fmni^®®^^ C“oumstances of each particular part of 

the Empire, it being understood that any new arrangements 
sho^d be supplementary to, and not in replacement 

Sent^LSi Sr? from Government to oiVern- 

special ^angements which have been in force 
since 1918 for communications between Prime Ministers.” ^ 
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VII. — ^PARTIGULAE. ASPECTS OF FOREIGN RELATIONS 

DISOITSSEL BY COMMITTEE. 

It was found convenient tl^iat certain aspects of foreign relations 
on matters outstanding at the time of the Conference should he 
referred to us, since they could be considered in greater detail, and 
more informally, than at meetings of the full Conference. 

(a.) Gorrt'pxClsoTy A/rhitTation in International Disjpntes. 

One question which we studied was that of arbitration in inter- 
national disputes, with special reference to the question of acceptance 
of Article 36 of the Statute of the Permanent Court of International 
Justice, providing for the compulsory submission of certain classes 
of cases to the Court. On this matter we decided to submit no 
Resolution to the Conference, but, whilst the members of the 
Co mm ittee were unanimous in favouring the widest possible 
extension of the method of arbitration for the settlement of inter- 
national disputes, the feeling was that it was at present premature 
to accept the obligations under the Article in question. A general 
understa.nding was reached that none of the Governments repre- 
sented at the Imperial Conference would take any action in the 
direction of the acceptance of the compulsory jurisdiction of the 
Permanent Court, without bringing up the matter for further 
discussion . 

(b.) Adherence of the United States of America to the Protocol 
establishing the Pe^^manent Court of International Justice. 

Connected with the question last mentioned, was that of 
adherence of the United States of America to the Protocol 
establishing the Permanent Court of International Justice. 

The special conditions upon which the United States desired to 
become a party to the Protocol had been discussed at a special Con- 
ference held in Geneva in September, 1926, to which all the 
Governments represented at the Imperial Conference had sent 
representatives. We ascertained that each of these Governments 
was in accord with the conclusions reached by the special Conference 
and with the action which that Conference recommended. 

(c.) The Policy of Ttocarno. 

... The Imperial Conference was fortunate in meeting at a time just 
after the ratifications of the Locarno Treaty of Mutual Guarantee 
had been exchanged on the entry of Germany into the League of 
Nations. It was therefore possible to envisage the results which 
the Locarno Policy had achieved already, and to forecast to some 
extent the further results which it was hoped to secure. These were 
explained and discussed. It then became clear that, from the stand- 
point of all the Dominions and. of India, there was complete approval 
of the manner in which the negotiations had been conducted and 
brought to so successful a conclusion. 

Our final and unanimous conclu.sion was to recommend to the 
Conference the adoption of the following Resolution : 

‘ ^ The Conference has heard with satisfaction the statement 
of the Secretary of State for Foreign Affairs with regard to the 
efforts made to ensure peace in Europe, culminating in the 
agreements of Locarno ; and congratulates lUs Majesty’s Govern- 
ment in Great Britain on its share in this successful contribution 
towards the promotion of the peace of the world.” 

Signed on behalf of the Committee, 
BALFOUR, Chairman. 


2, Whitehall Gardens, S.W. 1, 
Nonemb^r 18, 1926. 
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API'KNTDIX. 

(See Soctiou V («).) 

Specimen JTokm of Tkkatv. 

The President of the United States of America, His Majesty the 
King of the Belgians, His Majesty the King \Ju'-fe insert iris 
full title]. His Majesty the King (.£ Bulgaria. &c., &c. 


Desiring 

Have resolv'ed to conclude a treaty lor that purpose aiitl tt> that 
end have appointe<l as then* Pleniputentiaiies : 

The President - 


His Majesty the King [title as above] : 

for Grreat Britain and jSTorthern Ireland and all parts 
of the British -Knapire which are not separate 
Meinbei's of the I^agiie (<it‘ Nations), 

A.H. 


for the Dominion of Canada, 
for tlie Commonwealth of Australia, 
for- the Dominion of New Zealand, 
for the Union of South Africa, 
for the Irish Free State, 
for India, 


CU. 

JSJf\ 

GH. 

Ijr. 

KL. 

MN 


who, having communicated their full powers, found in good and. due 
form, have agreed as follows : 


In faith whereof the above-named Plenipotentiaries have signed 
the pi-esent Treaty. 


A.B.. 

cn.. 

JBF.. 

GM.. 

Ijr.. 

ICZ.. 

MW. 


(or if the tenitory for which each Plenipotentiary signs is to be 
specified : 


(for Great Britain, &c.) u4.Ii. 

(for Canada) CD. 

(for Australia) JSF. 

(for Hew Zealand) GW, 

(for South Africa). 

(for the Irish Free State). KL. 

(for India) MW.y 



[This Document is the Property of His Britannic Majesty’s Government.] 
Printed for the Imperial Conference. November 1926. 


MOST SECRET. Copy No. 6 

E. (I.R. — ^26). 1st Meeting. 


IMPERIAL CONFERENCE!, 1926. 


Committee on Intei^Imperial Relations. 


Minutes of the First Meeting of the Committee, held in the Cabinet Room, 
Foreign Office, S.W. 1, on Wednesday, October 27, 1926, at 3 p.m. 

Present : 

The Right Hon. the Earl of Balfour, K.G., O.M., Lord President oi 

the Council {in the Chair). 


Great Britain. 

The Right Hon. Sir Austen Chamber- 
lain, K.G., M.P., Secretary of State 
for Foreign Affairs. 

The Right Hon. L. S. Amery, M.P., 
Secretary of State for Dominion 
Affairs and the Colonies. 

The Right Hon. Sir Douglas Hogg, 
K.C., M.P., Attorney-General. 

Commonwealth of Australia. 

The Right Hon. S. M. Bruce, M.C., 
Prime Minister. 


Union of South Africa. 

General the Hon. J. B. M. Hertzog, 
Prime Minister. 

The Hon. N. C. Havenga, Minister of 
Finance. 


New foundland . 

The Hon. A. B. Morine, K.C., Minister 
without Portfolio. 


Canada. 

The Right Hon. W. L. Macken^^ 

C . M. G . , Prime Minister .' — 

The Hon. E. Lapointe, K.C., Minister 
of Justice. 


New Zealand. 

The Right Hon. J. G. Coates, M.C., 
Prime Minister. 

The Right Hon. Sir Francis Bell, 
G.C.M.G., K.C., Minister without 
Portfolio. 

Irish Free State. 

Mr. Kevin O’Higgins, T.D., Minister 
of Justice. 

Mr. Desmond Fitzgerald, T.D., 
Minister for External Affairs. 

Mr. P. McGilligan, T.D., Minister for 
Industry and Commerce. 

India. 

The Right Hon. the Earl of Birken- 
head, Secretary of State for India. 

The Maharaja of Burdwan, G.C.I.E., 
K.C.S.I., I.O.M. 

Mr. D. T. Chadwick, C.S.I., C.I.E., 
Secretary to the Government of India, 
Commerce Department. 
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The following were also present : 


Great Britain. 

Mr. J. C. C. Davidson, C.H., C.B., 
M.P., Parliamentary and Financial 
Secretary to the Admiralty. 

Sir William Tyrrell, G.C.M.G., 
K.C.V.O., C.B., Permanent Under- 
secretary of State for Foreign Affairs. 

Mr. H. F. Batterbee, C.M.G., C.V.O., 
Assistant Secretary, Dominions Office. 

Commonwealth of Australia. 

Mr. E. G. Casey, D.S.O., M.C., 
Political Liaison Officer in London. 

Union of South Africa. 

Smit, High Commissioner. 

EYN, Private Secretary to the 
nister. 


Canada. 

Dr. O. D. Skelton, Deputy Minister for 
External Affairs. 


Nev) Zealand. 

Mr F. D. Thomson, C.M.G., Secretary 
to the Delegation. 

Irish Free State. 

Mr. J. Costello, K.C., Attorney- 
General. 

Mr. J. P. Walshe, Secretary of the 
Department of External Affairs. 


^^^ P. A. Hankey, G.C.B., Secretary to the Committee. 

Mr:’lE. J. Harding, C.B., C.M.G., Deputy Secretary to the Committee. 

Mr. F. E. F. Adam (Foreign Office) ~| Joint Assistant 

Mr. C. W. Dixon, O.B.E. (Dominions Office) > Secretaries to 
Mr. Jean D^sy (Canadian Delegation) J the Committee. 


AFTEE a brief preliminary discussion concerning procedure and publicity, 
LOED BALFOUE read the following statement : — 

“ Since the shock of the Great War has, for good or for evil, hastened so 
many movements which were, in any case, inevitable, it is no matter for surprise 
that men ask themselves how the structure of the constitution of the British 
Empire has fared in this changing world. Before 1914 it seemed to alien 
observers the frailest of political structures. A State which (so far as its 
western elements were concerned) consisted in the main of six self-governing 
communities, bound together by no central authority, not competent to enlist 
a single recruit or impose a shilling of taxation, might look well painted on the 
map, but as fighting machine is surely negligible. 

“ The war refuted this plausible conjecture; but it left the Empire 
unexplained and undefined. Then came the Peace ; and the constituent 'States 
took their full share in framing and signing the Treaty which they had done so 
much to secure. But this procedure, though it demonstrated the effective reality 
of the British Empire, did little to make its position clear to students of 
comparative politics. 


“ (ii.) 

“ The difficulty which so many find in ‘ placing ’ the British Empire arises 
l^g®ly from the fact that its character and constitution are entirely without 
precedent, and that, as a result, it does not comfortably fit into any familiar 
^eories, nor can it be described by the ordinary concepts of international law 
Yet Its general character is not difficult to delineate 


ti 


“ (iii-) 

It may be conveniently divided into elements of four different kinds 
(1.) The seven self-governing communities— Great Britain and the North 

Zealand, South Africa, the 

Irisn Free State and Newfoundland. 
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“ (2.) India. 

“ (3.) The Dependencies of the self-governing State, namely, the 
Colonies, the Protectorates, and the Mandated Territories of 
Great Britain, Australia, New Zealand and the Union of South 
Africa. 

“ (iv.) 

“ In what consists the unity of this varied assortment of communities, 
scattered over the whole globe, and differing from each other in language, race; 
religion and history? 

“ From a strictly juridical point of view, there are only two attributes 
which they all share with each other and with nobody else. They are all ^der 
one Crown; and their inhabitants are all citizens of one Empire. But juridical 
formulas, if they stand alone, are but a brittle bond. On what solid foundation 
of patriotic sentiment does the fabric of the Empire rest 1 It rests upon the 
well-founded conviction that the Empire makes for general peace, and for the 
security of its diverse portions. Whether in war or in peace, there is no 
constituent of the Empire which does not gain in consideration and status by 
being part of a greater whole ; and what is gain to them is far from being any 
loss to others. For the very existence of this complex unity makes for the 
maintenance of world peace, and on the maintenance of world peace depends the 
future of civilisation. 

(v.) 

“ It is true, no doubt, that, while in our knowledge of present needs and in 
our hopes of future security we may all of us find adequate ground for Imperial 
patriotism, the difierent parts of this varied whole cannot draw" their strength 
from memories of a common history. Their history has been too diverse ; their- 
ancient differences have been too acute. Yet Imperial unity gives us all the right 
to a share in the glories of each other’s past, and to claim an interest in each 
other’s contributions to the wealth of the world in the spheres of literature, 
science, politics and war. I at least, as a Scotsman, am not going to surrender 
my share of Magna Charta and Shakespeare on account of Bannockburn and 
Flodden. This may seem fanciful ; but I hope it is as real to others as it is to me. 

“ (vi.) 

“ These general reflections are a necessary prelude to the more particular 
business of the Committee of Prime Ministers; and I turn to the problems 
raised by the most novel and yet most characteristic peculiarity of the British 
Empire— I mean the co-existence within its unity of seven autonomous 
communities. This statement of fact, though very simple, is barely intelligible 
to foreigners, and no doubt has among ourselves given rise to some secondary 
diflSicultms. It is with these secondary difficulties that the Committee has to 
deal ; but in dealing with them it is vital to remember that they are secondary, 
and that the fundamental truth to which they are subordinate is the equality 
of status which is the essential foundation of this part of our imperial fabric. 

“ (vii.) 

“ It is undoubtedly true that this equality of status is combined at present, 
and probably will always be combined in some form or other, with differences of 
function. For example, four out of the seven self-governing communities— 
Great Britain, Australia, New Zealand and South Africa — have De^ndencies 
belonging to the Empire. Canada, the Irish Free State and Newfoimdland 
have not. Great Britain has special relations with India, the Colonies, the. 
Protectorates and the Channel Islands not directly shared by the Dominions. 
She also takes a leading part in the all-important and most burdensome cask oi 
Imperial Defence and in the direction of Foreign Affairs which has no exact 
parallel elsewhere. 

“ (viii.) 

“ Her relations with these two great departSients of Imperial activity are 
no doubt due in part to historic reasons. But there is a more fundamental 
explanation arising out of the actual conditions' with which, as practical states- 
men, we have all got to deal. The principles determining the general direction 
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of Foreiffn Affairs may be, and ought to be, the product of consultation , and it 
will be among our chief duties to make that wnsultation moi^ continuous and 
more effective. But there are always moments in the conduct of fleets, or armies, 
and of negotiations, when decisions, if they are to be of use must be rapid, a^ 
when consultations, if they involve delay, are a danger rather than a strength. 
If this be so, it must be on one of the seven self-governing communities that the 
greatest weight of responsibility must be thrown ; and so long as the c^ti e of 
difficulty is Europe, and the present distribution of population in the Empire 
suffers no overwhelming change, it seems impossible to ask any other portion of 
the Empire to perform the major duties which now devolve upon Great Britain. 
We must content ourselves with improving to the utmost the machinery of 
imperial consultation, which, in any case, will work more rapidly and smoothly 
as the progress of invention enables us to overcome more effectually the obstacles 
presented by Time and Space.” 


Mr. MACKENZIE KMG said that Lord Balfour had very fairly stated the 
position. The situation did not raise any question for the present, but questions 
might arise as to how far the practice is consistent with the principle stated. For 
exSnple, the question might be raised whether the distinction should not be made 
between the Government and the King and whether the Governor-General should be 
considered as the Representative of the King and not as the representative of the 
Government in London. 


M!r. AMERY said that this might be a subject for discussion. Traces of a 
former constitutional regime remain, but in practice have no effect. How far these 
old forms are still an obstacle to recognition of full equality is a matter for discussion. 

GENERAL HERTZOG then read the following statement : — 


1. Imfortanee of Dominion RelatioTis in the Empire being known both to the 
Empire Communities Themselves and to the World at Large. 


“ In discussing the constitutional relations of the associated members of the 
Empire, as I intend doing, and the necessity of those relations being made known 
publicly and authoritatively to the communities of the Dominions themselves 
and to the world at large, I wish it to be clearly understood that I am speaking 
as representing South Africa and with a view to South African interests and 
requirements in the first place. If those interests and requirements are not the 
interests and requirements of this or that Dominion, I can only apologise to their 
representatives at this Conference if I take up time upon matters in which they 
may not feel themselves equally concerned. I can quite imder stand that in 
matters of this kind national feeling and national requirements must vary and 
decide, and that therefore what may be felt as an imperative necessity in the 
one case, may be considered as q^uite immaterial, if not harmful, in the other. 

“ It is for that reason that within the Empire we have every grade of 
freedom and autonomy; and that even amongst the Dominions themselves, the 
exercise of their autonomous rights is availed of in different degrees, according 
to the dictates of circumstances and interests. 


“ It would, therefore, indeed be monstrous, and certainly disastrous, if the 
freedom of the one Dominion, or its exercise of the rights pertaining to' that 
freedom, were made dependent upon the will of, or upon the exercise of similar 
rights by, the other. The Dominions are each and all free and equal in status, 
but no one has the right to claim, and I hope no one will claim, that the exercise 
of the rights and privileges inherent in that freedom and equal status, Rball be 
standardised for all with mechanical monotony. That would be the death of 
organic development within the Empire, a stagnation leading to decay. 

“ With these few introductory remarks, I now wish to make it clear to this 
Conference, why I hold it imperatively necessary, that the relations between the 
various ii^mber Stages of the Commonwealth shall no longer remain uncertain 
with the I^minion Communities, nor with the world at large ; but that the time 
has come for an open declaration of the relations in which these States stand 
to one another, of their mdependent equal status within the Empire and the 
sameness in character of that independence with all. ^ 

Great Britain and the British Government are 
any question as to the character or degree and 
extent of Doimnion independence. Ever since 1921 the British G^ernment 
have at Imperial Conferences and upon other occasions assured the Dominions 



5 


and the Dominions have accepted, that they are ‘ independent States,’ ‘ equal in 
status as nations ’ and separately ’ entitled to international recognition as 
independent States,’ ‘ absolutely independent of each other as Governments,’ 

’ accepted into the Comity of nations, united by the common bond of allegiance 
to the Crown, and freely associated with Great Britain as members of the British 
Empire. 

“ All this has already been conceded, and is to-day conceded, by the British 
Government. There can, therefore, no longer be any doubt that as between us 
as members of the Empire, we are fully agreed, as Governments, as to what our 
relations are, both as members of the Empire and as over against other nations 
and States outside the Empire. We stand each and all, including Great Britain, 
on an equal footing of independence, ' domestically and internationally. From 
other nations we differ only in this, that we all belong, as free nations, to the 
close circle of members of the British Empire, whose relationship to that Empire 
has, even by the League of Nations, and therefore internationally been recognised, 
as something to be respected by it at all times. 

“ The relations between us as members of the British Empire, are either 
what has been indicated by me, or they are not. If they are not, then I submit 
that it is our duty to have all uncertainty immediately removed, and that it be 
made abundantly clear just where the Dominions stand as over against Great 
Britain, and what their rightful place is within the Empire. If their 
independence with Great Britain be not of an equal character, the Dominions 
should know, as I think they have a right to know, where, in what, and to what 
extent, their independence or freedom is of a lesser or different character. 

“ If, on the other hand, that independence is what I have maintained it to 
be, equal in character and extent with that of Great Britain, then there should 
be no reason why it should not be made public, and proclaimed in such a manner 
that not only we sitting at this table, but also our respective peoples and the 
world at large, shall have full knowledge of our relationship to one another. 

“We are not a secret society ; and the interests of the Empire demand that 
we shall not give either our own peoples or the world the impression that there 
is something which we seek to hide or which we fear to have revealed in our 
position and relationship. 

“ You will excuse me if I reject the idea that such openness and certainty is 
calculated to destroy the Empire. Secrecy and suspicion will do that. Open 
frankness rooted in the feeling of freedom and certainty, creates trust and 
confidence, without which unity in purpose and action cannot be either secured 
or insured. 

« 

“2. Necessity of Dominion Status being Openly Proclaimed to 

Dominion Communities. 

‘ ‘ Allow me now to point out to the Conference how essential it is to the 
Dominion Communities themselves that they should not be kept in darkness 
or uncertainty as to Empire Constitutional relations. Perhaps I cannot here 
do better than quote from General Smuts’s memorandum on ‘ The Constitution 
of the British Commonwealth,’ a document submitted by him during the 
Imperial Conference of 1921 to members of that Conference, including the 
present Secretary for Dominion Affairs : — 

“‘Delay,’ he says, ‘ in the settlement of Dominion status is fraught 
with grave dangers. The British Commonwealth cannot escape the 
atmosphere of political unsettlement and change which is affecting most 
other countries. The national temperature of all young countries has been 
raised by the event of the Great War. The national sense, the consciousness 
of nationhood of the Dominions has received a great impetus from their 
share in the Great War and from the experience of hundreds of thousands 
of Dominion troops in the campaigns of the Great War. While these 
experiences have strengthened the common bonds, they have undoubtedly 
also deepened the Dominion sense of national separateness, of the 
Dominions as distinct nations in the CommonweaZth and the world. 
And with this sense goes a feeling of legitimate pride and self-respect 
which afiect the rank and file of these young nations just as much 
as their political leaders. Unless Dominion status is settled soon in 
a way which will satisfy the legitimate aspirations of these young nations, 
we must look for separatist movements in the Commonwexilm. Such 
movements already exist, notably in South Africa, but potentially in several 
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of the other Dominions also. And the only tray to deal with such 
movements is not to wait until they have become fully developed, and 
perhaps irresistible in their impetus, but to forestall them anti make them 
unnecessary by the most generous satisfaction of the Dominion sense of 
nationhood and statehood. The warning against always being too late in 
coming to a proper settlement, which the example of Ireland gives to the 
whole Commonwealth, is one which we can only neglect at oiu’ peril.’ 

. “What was said by Greneral Smuts in 1921 as to the urgency of a settlement 
of Dominion status, was then felt by him as holding equally with respect to 
the publication of that settlement. 

“ Speaking on constitutional relations at the Imperial Conference of 1921 
General Smuts said inter alia : — 

“ ‘ This movement in favour of greater national liberty and freedom 
is a world movement, and the British Empire will feel it too ; and the more 
we can make it clear to the component parts of the Empire and to the world 
that ours is not a system of subordination, that this is not a system of one 
dominant Power of Government which keeps the others in a subordinate 
position, but that it is a system of equal States working together on 
principles of equality and freedom, the more we will, to my mind, stabilise 
the position in the British Empire and the greater power for good we 
shall be.’ 


“ It is to be regretted deeply, to my mind, that General Smuts’s advice 
was not given effect to, and a constitutional declaration made such as he then 
and there suggested. 

Since that time the settlement, as I have pointed out, has been come to ; 
but unfortunately the publication of that settlement for the information of the 
Dominion peoples, as was contemplated by General Smuts, has not been given 
effect to, except in a vague and often half-hearted manner, which has been 
fruitful of more doubt and suspicion than of knowledge and certainty. The 
result is that bitter wrangling over the question of our status is daily taking 
place, indicative of the grossest ignorance, even in the highest ranks of 
Parliament, the press and society ; and incitive to feelings of party and race 
animosity which inevitably must, and do, lead to a feeling of dissatisfaction 
with Empire relations and Empire; so that, using the words of General Smuts 
— ^merely changing the word settlement into 'puUicatwn — ^it can be truly said 
to-day as he did in 1921, that delay in the 'publication of Dominion status is 
fraught 'with gra'oe dangers — to the well-being of South Africa no less than 
to the Empire. 

vague and half-hearted attempts at informing the people of South 
Africa of our conceded status, combined with Goner al Smuts ’s own expressed 

wh^ he considered an ignoring of our status in connection 
with the Washington Conference, has occasioned so much doubt, suspicion and 
scepticism, that, unle^ that is removed by an authoritative statement of our 
true status that confidence and belief to which I referred on a former occasion 
at tfiis Conference, as necessary for the continued existence of the will to live 
m the Empire, cannot be expected to be what it should. 

my_ duty if I did not accentuate this. The cause of that 
unwilli^ness will, in that event, be not hostility to the Empire as such 

^ suspicion of being insincerely dealt with ’ and 

resentment at being sneered and gibed at by men to whom South A^ica does 
not mean what it means to the old Dutch or Huguenot settler, and who therefore 

“ 3. of Dommion Status being tmthantatinely declared to the World. 

authoritatiTOly having our Dominion status 



But here, again, allow me to refer to General Smuts in his memorandum 
already referred to. Speaking of the Constitutional position of the Dominions 
in regard to Executive Sovereignty in the Dominions, he says inter alia : — 

“ ‘ . . . . there is a good deal of obscurity about the whole position, 
not only in the United Kingdom and the Dominions but also in foreign 
countries. Foreigners find it difficult to understand the unwritten British 
Constitution, in which precedents mould and expand the Constitution, and 
the legal aspect is nothing and the constitutional aspect everything. Even 
in America the Senate debates over the reservations in regard to the voting 
power of the British Empire in the Assembly of the League of Nations 
are a warning to us. Other people find it difficult to grasp the difference 
between legal theory and constitutional practice in the Empire and to see 
how the law of the Constitution is moulded and finally abrogated by the 
practice of the Constitution, and how, without a change of the law, a 
British Colony becomes in constitutional fact an independent State. 

“ ‘ These abstruse matters might he cleared u'p in some formal way 
which would show the true nature of the Dominion status as distinct from 
legal archaisms. It has been suggested by Mr. Duncan Hall, in his interesting 
book on the British Commonwealth of Nations, that a declaration oi 
constitutional rights should be made which would explain the new 
developments in the Dominion status, remove obscurities, set at rest doubts 
and abrogate what is obsolete — a declaration, in fact, which would become 
a precedent and a most important amendment of the unwritten law of the 
Constitution. ’ 

“ ‘ . I heartily endorse Hall’s suggestion, which seems to me the 
easiest constitutional means of settling the ' international status of the 
Dominions, without changing the unwritten flexible character of the 
constitution of the British Commonwealth.’ 

The obscurity with foreigners of which General Smuts speaks is admitted 
in almost every Foreign Office paper referring to Dominion relations in connec- 
tion with foreign affairs, and publicists constantly comment upon it, while as 
a consequence of that obscurity they draw inferences and come to conclusions 
which are not merely inconsistent with the accepted Status of the Dominions, and 
offend ‘ the feeling of legitimate pride and self-respect which affects ’ — as 
General Smuts says — ‘ the rank and file of those young Nations just as much as 
their political leaders,’ but which also are prejudicial to Dominion interests and 
to the exercise of Dominion rights. 

“ Foreign States and Governments can take no official note of Dominion 
fre^om except in so far as it has been officially intimated to them by Great 
Britain. Only in so far as that has been done can the Dominions obtain inter- 
national recognition; and Dominion feeling and sentiment, as far as South 
Africa is concerned, will obtain no adequate satisfaction unless that recognition 
corresponds with the measure of independence which is possessed. Anything 
short of that recognition must be felt, and is felt, to that extent as a denial of 
independence and freedom of action, and, therefore, as a denial of equality of 
status in the Empire, no matter how much between ourselves we may assert that 
independence or that equality. 

“ Mr. Bruce is reported as having said a few days ago (‘ Weekly Despatch,’ 
the 24th October, 1926) : ‘We must establish the great principle that aU self- 
governing Dominions are free and independent entities whose destinies rest 
entirely in their own hands inside the British Empire.’ As long as the British 
Empire is not conceived of as some super-State or super-authority, with the right 
• of imposing its will upon anjr, or of dragooning or coercing any, of the associated 
member States to action or inaction, I have no fault to find with this declaration 
and heartily welcome it. But what I hold to be imperative, if the Empire is to 
remain strong and healthy, and what I wish to urge most seriously, is that the 
equal freedom and independence of all its members shall be authoritatively 
dieclared to the world. 

“Freedom of will, i.e., consent, is the great rock of Empire, on which its 
foundations were laid in the past and upon which it must stand or fall in the 
future. That bond of Empire, the free will of the people of every member State, 
must be brought home to the Dominion communities no less than to foreign 
•Governments, and that can be done adequately only by a declaration to that 
effect. 
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“If that is done, the necessary confidence will be established with all 
sections of our South African people in a manner that will obtain for the Empire 
a measure of support and co-operation not hitherto known ; and, as far as 
foreign nations are concerned, they will know and feel that where the associated 
members of the Empire speak dr act altogether, they speak and act with the 
united heart and will of so many free peoples. 

“ 4. Object of Declaration not a Written Constitution. 

“ The object of such a declaration is not to have a Dominion Constitution 
laid down, specifying the rights and liberties of the Dominions. The Dominions 
standing, as they do, on a footing of equal freedom and independence with Great 
Britain, it would be as superfluous and absurd to lay down what that freedom 
and independence is as it would be to define or circumscribe the freedom or 
independence of Great Britain. 

“ I repeat it, that what is wanted, and, as far as South Africa is concerned, 
urgently wanted, is that that independence shall not only be known to and 
believed in by us sitting round this Conference table, but equally so by those 
whose representatives we are and upon whose will the existence of the Empire 
depends, and necessarily must depend ; as also by the nations of the world, with 
the greater part of whom, through the League of Nations, the Dominions already 
stand internationally in contact, and all of whom have a right to demand that 
our position shall be communicated to them, if that position is to be of any 
importance to them, or to us, internationally. 

“Not until that is so made known shall our equal status cease to be a matter 
of obscurity and sceptical doubt at home and abroad, compelling us, as General 
Smuts once so bitterly complained, to enter by the back door to the Council 
chamber of assembled nations, or excluding the Dominions from that chamber 
when it suits the purpose of interested nations. 

“5. Nor to Compete with Great Britain in the Field af Foreign 

Diplomatic Services. 

“ Nor is such a declaration desired for the purpose of competing with Great 
Britain in the field of diplomacy. South Africa certainly has no intention of 
availing herself indiscriminately of her rights in that respect, and so to take out 
of the hands of Great Britain the many and great international services now so 
willingly and efficiently performed by the latter on behalf of the Dominions. That 
would be the height of folly. But she does feel that where her interests require 
that any such service shall be performed by agents of her own, the right to do 
so shall not be obstructed by the interests of any other country or through the 
want of proper intimation of her national status . 


“6. Declaration Necessary for Adequate Empire Co-operation. 

“ One word as to Empire co-operation, upon which all the usefulness of the 
Commonwealth as between its members, as well as the influence which it is to 
exercise upon the world and world affairs, must depend. 

“To that co-operation the goodwill of the Dominions is essential, and, as I 
have tried to point out, that goodwill cannot be effectively secured except through 
an authoritative declaration of their constitutional position in the Empire. 

It must, moreover, be pointed out that the absence of such a declaration 
cannot but hamper and restrict Empire co-operation even where the greatest 
goodwill exists. In order that those to whom are at any time entrusted the 
d^tmi^ of a Dominion may decide upon such co-operation, it is necessary that 
they should know to what extent their country’s freedom will be committed 
through decision. Not only that ; they will also have to show to those on 
whose behalf they exercise that trust that the freedom of the Dominion is not 
prejudicially affected by that co-operation. 

will not be possible to-do satisfactorily in matters of important 
national cm^rn, unless the pwple of the Dominion equally with their 
reswnsible Ministers are fully informed of their national status, and can clearly 
see how that status may or will be affected by such co-operation 

as I ^ it complained of, that Dominion Statesmen at a 
hardly p^ beyond mutual courtesies, it is no 
doubt often due to the hesitancy induced by ignorance of what they will commit 
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their country to if they consent to a line of policy suggested without the necessary 
assurance as to what the status of their country is, and how that status may be 
affected by that policy. 

“ 7. Conclusion. 

“ Taking all this into consideration, and knowing what the feeling in South 
Africa is, and how much that feeling will be beneficially influenced by a declara- 
tion as urged by me, I do wish to impress upon the British Government the 
necessity of such a declaration being issued. 

“ I have already quoted what Greneral Smuts said in 1921 as to the necessity 
of such a declaration and how he then warned against teing too late. Much 
ill-feeling and impleasantness would have been avoided if effect had been given 
to his advice at the time. 

“ Yet it is not too late ; and I implore that what should have been done in 
1921, shall now no longer be delayed.” 

Me. AMERY then said that General Smuts’s memorandum was one which he 
had drafted before he came to the Conference of 1921, and they had discussed it 
together as friends. He added that the matter was not then pressed because the 
proposal for a constitutional conference, at which both Governments and Oppositions 
would be represented, to discuss the whole question, was abandoned ; General Smuts 
realised that a resolution of that kind could not usefully come from a conference 
of Prime Ministers. 

Two questions were raised : that of a general declaration of rights as a basis 
which would be followed by constitutional development in the usual course ; and the 
question whether the authority of the Imperial Conference was sufficient- to reach 
a decision on that declaration. 

In any such declaration it would be necessary to define the sense in which each 
part of tbe Empire is independent, while all are inter-dependent in virtue of a 
common Crown, a common nationality and a common responsibility. It would 
therefore require most careful preparation and consideration by some body of 
unprecedented character with a wider authority than the Imperial Conference. 

There had been considerable advance since 1921, but the practical aspects of 
the question might perhaps be examined by legal experts. 

SIR AUSTEN CHAMBERLAIN’S recollection, which he thought Lord 
Birkenhead could confirm, was that General Smuts withdrew his proposal not merely 
because of the abandonment of the constitutional conference but also as a result of 
private discussions which showed the danger of rendering rigid inter-imperial 
relations. The Empire’s existence depended on the elasticity of its Constitution. 

, Definition would impair its growth ; and it was this danger which led the Conference 
of 1921 not to attempt any such de^ition of our relations. 

Mr. BRUCE thought that such a declaration would merely state what is really 
a. matter of common agreement, even if not generally understood abroad. 

GENERAL HERTZOG considered that his country ought to know where it 
stood to-day; the uncertainty of the position led to ill-feeling and suspicion. Equal 
status requires some definition;' they stood in every resp^t on the same footing with 
Great Britain as regards their rights, but they did not in practice exercise all those 
rights. The Empire consists of a number of free States all standing in the same 
relation under the Crown. If there is any appearance of subordination or inferiority, 
it is no more than an appearance. 

LORD BALFOUR thought that he had stated this in the most explicit form 
in which it could be stated in his opening memorandum. He would deprecate going 
into exact nuamces of independence either in that room*, or on a public platform or 
anywhere else ; was it not enough to know that in the view of every British statesman 
whatever rights Great Britain has the Dominions have; and the same applies to 
status. He had said as much quite recently in the House of Lords, and indeed for 
the last twenty years. It is only on practical grounds that the leading part in the 
burden and cost of defence and the conduct of foreign affairs falls on one of the seven 
Governments. 

Mr. HAVENGA said that the British Government had never stated this to 
foreign Governments. 

LORD BALFOUR replied that it had been stated as a commonplace. 

[15350] c 
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Sm AUSTEN CHAMBEELAIN stated that no one in 
dispute that each self-governing Dominion is as indewndent as uieat Britain , tUe 
only qualification is that Great Britain is not independent ot the Dominions f t 
not elsy to explain the theory of this to foreigners, as he had 

in connection with the Protocol; though they recognised in practice that at Local no 
he could only sign for the Government in London. 

Mr. AMEEY remarked that a definition which would satisfy us would not 
satisfy foreigners. We could only proceed step by steji and deal with specihe points 
as they arise. 

LOED BIEfCENHEAD said that he had listened with great attention to 
General Hertzog’s observations and that nothing in them had caused him anxiety. 
There was, indeed, nothing new, as Lord Balfour had pointed out some twenty years 
ago, in this independence of Dominions. In South Africa, as m the Irish rr^ 
State, sad memories were stored up. He saw nothing in the statement made bv 
General Hertzog at the first meeting of the Conference to justify the criticism it 
had receive in South Africa. In days of peril every part of the Empire had 
contributed its effort. He suggested that General Hertzog might put his ideas into 
a form which would satisfy him and which could be discussed. If, after discussioi^ 
agreement were reached in the Gommittee, the further question could be consideied 
whether publication were desirable. 

Sentiment might be as important as. practical inconvenience; but such matters 
cannot be dealt with i% absti^acto. 


LOED BIEKENHEAD alluded to the concluding portion of General Hertzog’s 
first statement, which contained the true view that certain functions were entrusted 
by the Empire to the Government in London as mandatory. Some day another 
Government might be invested with these functions. He was not speaking on 
behalf of India, but as a Cabinet Minister present at the meeting. 


Mr. BEUCE agreed with the suggestion that General Hertzog should submit a 
formula. There was nothing to which he could take exception in General Hertzqg's 
statement. The resolution of 1923 in relation to treaties had a more far-reaching 
importance. 

GENEEAL HEETZOG offered to lay a formula before the Committee. 

LOED BALFOUR mentioned the necessity of considering at the same time the 
memorandum on the form of preamble and signature of treaties (E. 104), which 
deals with the practical application of the principle of equal status 


SIR AUSTEN CHAMBERLAIN thought that the major issue raised by 
Greneral Hertzog should be settled before the details. 

Mr. O’HIGGINS then spoke on the general question of Dominion status. He 
compared the situation in the Irish Free State to that in the Union of South Africa. 
In both countries there was an intense and sensitive nationalism. The Free State 
had accepted the status of co-equality with Great Britain although the Treaty was 
opposed by part of the population. A declaration such as had been suggested would 
Ite of little value if contradicted by the facts. There are certain anomalies and 
anachronisms which appear to be of denial of equal status and which should be 
removed. He referred to the questions of the power of disallowance of Dominion 
legislation; of the exequaturs to Consuls; of extra-territorial jurisdiction; and of 
relations with foreign Governments. All these matters should be adjusted and 
in so far as they be met, every sacrifice of form will be more than compensated 
by increase of satisfaction. 

LORD BALFOUR said t^t any point which the Irish Free State desired to 
raise would receive sympathetic consideration. 


Mr: O’HIGGINS accepted Mr. Amery’s suggestion to refer all these points to a 
Sub-Committee. 


Mr. FITZGERALD said that in the memorandum E. 104 there was much with 
which he disagreed on grounds of policy rather than of detail. 

SIR AUSTEN CHAMBERLAIN said that the main question was how can 
we in signing a treaty present to the world that each self-governing part of the 
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Empire is free to sign without committing other parts and yet all the signatures 
^mmit the whole Empire. The scheme embodied in memorandum E. 104 was 
intended to meet the requirements. 

LORD BALFOUR said that the design underlying the memorandum was that 
in the signature of treaties we preserve the unity of the Empire and the freedom of 
all parts of it. 

Mr,. FITZGERALD remarked that the unity of the Empire had been sufficiently 
stressed, but the national consciousness is more likely to be under-estimated. 

^ Mr. AMERY’S suggestion that a Sub-Committee should be appointed was then 
accepted. 

SIR AUSTEN CHAMBERLAIN suggested that at the next meeting the 
Committee might consider generally the question of improvements in the machinery 
for Inter-Imperial consultation and the conduct of foreign affairs. 

The Committee agreed to consider this subiect at a further meeting. 


2, Whitehall Ga/rdens, S.TF.l. 


0 
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Me. O’HIGGINS stated that it might be desirable to supplement the 
Memorandum (E. 115), which the Irish Free State Delegation had circulated to the 
Conference, by some reference to the history of the question. In June, 1922, when 
the Constitution was under discussion, the Prime Minister (Mr . Lloyd George) 
addressed a letter to the Irish Free State representatives asking for specific answers 
on six questions, one of which was : “ Was it intended to provide for appeals to the 
King in Council? ” In their reply to this question, the Irish Iree^ State repre- 
sentatives argued that there was a difference between a composite State, such as 
Canada, and a unitary State, such as South Africa or the Free State. In the former 
there might be need for an outside tribunal to deal with questions which arose 
between the State Governments and the Federal Government, but there was no such 
need in a unitary State. The Free State representatives were, however, assured that 
the practice of the Judicial Committee would be the same in the case of appeals 
relating to the Irish Free State as in the case of appeals from other unitary States, 
and that appeals would only be admitted in cases of the first magnitude. They were 
further assured that the appeal to the King in Council was a necesspy corollary of 
the Treaty, and they then accepted that view, with the result shown in Article 66 of 
- the Constitution. 

Since that time the practice with regard to such appeals from Irish Free State 
courts — perhaps for reasons of geography — ^had tended to differ from that observed 
in the case of appeals from other Dominions. The Irish Bar liked the appeal, but, 
if a plebiscite were taken, they would be the only persons in the Free State who would 
favour its continuance. The appeal to the King in Council was regarded in Ireland 
as a rich man’s appeal. Having now a greater familiarity with the constitutional 
mechanism of the British Empire, the Free State were inclined to doubt whether the 
continuance of the appeal was a necessary consequence of the Treaty. Was it 
maintained that it was not open to other Dominions to restrict or abolish the appeal 
if they so desired ? Those who retain it, retain it because they need it and value it, 
and not because they are compelled to retain it. He put it to the Committee that it 
was open to any State in the Empire to say that they desired to dispense with the 
appeal, and that was the point which he hoped the Committee would discuss. 

Mr. O’Higgins added that when recently, in the Dail, he had said that the 
court which advises His Majesty on these appeals was a “ bad court ” he did not 
mean that it was inherently bad, but that it was bad from the point of view of the 
Free State — it favoured the lon^ purse. 

The Free State was a unitary State, and, as such, there was no need for this 
appeal. If the practice, which is now beginning, continues to grow, the appeal will 
become, as was the appeal to the House of Lords before the 'Treaty, an appeal as of 
right or as of course. When Article 66 of the Constitution was before the Dail, the 
representative of Trinity College, Dublin, Mr. Fitzgibbon, who is now a judge of 
the Supreme Court of the Irish Free State, said that he neither hoped nor believed 
that the appeal would be a reality. That was the view which the representative of 
the old Unionists then took. If the citizens of the Free State could not rely upon 
the Free State courts to do justice, then certainly the existence of the appeal to the 
King in Council was no sovereign remedy. 

THE LORD CHANCELLOR stated that the question whether provision as to 
an appeal from the courts of the Irish Free State to the King in Council should 
appear in the Constitution was specifically discussed when the Constitution was 
framed in 1922, with the result which appears in Article 66 of the Constitution. 
The appeal flowed from the Treaty. He did not know what had taken place on this 
point during the discussions leading up to the Treaty, but he accepted 
ikir. O’Higgins’s statement as to the South African analogy. He could not agree, 
however, that that analogy had not been followed. The practice of the Judicial 
Committee was to refuse leave to appeal unless some important principle of law or 
some question of wide public interest was involved. That rule he accepted, although 
he admitted that whether it had been followed in paet cases might be a matter of 
opinion. Leave to appeal from the Irish Free State Courts had, so far, been given 
in only two cases out of about ten, and in only one of those had any objection been 
taken. In that case the Irish Free State Government had taken action, which was 
he admitted both ingenious and effective, in that it had passed a law that the Act 
on which the question arose was to be interpreted in the manner decided by the 
Supreme Court of the Irish Free State, froin which leave to appeal had been granted. 
The result was that, as the Judicial Committee would be bound by that legislation, 
any appeal would have been ineffective, and the appeal was therefore withdrawn. 
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As to the value of the Court, he had, of course, nothing to say. It was composed 
of very distinguished lawyers, not only from this country, but from the Dominions. 
Mr. Justice Duff of Canada constantly assisted them. Last year they had on the 
Board the Chief Justice of Canada, Mr. Anglin, and two years ago Sir Adrian 
Knox, the Chief Justice of Australia. It was a Court which was perhaps better 
fitted for its particular function than the House of Lords. 

The question which Mr. O'Higgins asked is : Can any one Dominion abrogate 
the right to grant leave to appeal to His Majesty in Council ? As a matter of law, 
he was satisfied that any such abrogation could only be effected by an Act of the 
Imperial Parliament, but he thought that all the Governments there represented 
would hold that, if the Dominions thought that there ought to be a change as regards 
the appeal, then their opinion would merit the most serious consideration. But this 
was a question which affected the whole Empire. The appeal was one of the central 
prerogatives of the Crown; it was one of the links which bound the whole Empire 
together. If there was a grievance, it must be dealt with on its merits. But if, in 
fact, there was no active grievance, they should hesitate before they weakened that 
particular prerogative. 

The position of the Irish Free State Mms singular. The Agreement, as a result 
of which Article 66 appeared in the Constitution, was very recent. It seemed to him 
that it was too early to ask for a modification of that instrument. He suggested that 
the best course would be to postpone further consideration of the question until the 
next Conference, 

Mr. O’HIGGINS raised the question whether Article 66 of the Constitution 
was, in fact, a necessary corollary of the Treaty. Assuming that Canada desired 
to abolish the right to grant leave to appeal, had she not the power to secure that 
abolition ? If the right of the Free State to do so were challenged, it followed that 
the right of every other Dominion was equally challenged. If that was the 
contention of the British Government, let them say so. He put it to the Committee 
that, in fact, it was not so. Any ’such contention would be entirely inconsistent with 
the principles of “ co-equal status ” and “ survivals existing by consent,” of which 
they had heard so much during the last few days. Was this one of those survivals ? 
Could the Parliament of the Irish Free State not legislate to restrict this appeal, 
and could not the Parliaments of Canada, Australia, and the other Dominions do 
likewise? If evidence of the desire of the Trish Free State to restrict the appeal 
were desired, he would mention that the law to which the Lord Chancellor had 
referred was passed through both Houses of their Parliament without a division, 
because not even the representatives of the Unionists were willing to take the view 
that they approved of the admission of the particular appeal which was in question. 

He maintained that the present position was impossible. All kinds of trumpery 
.cases were being brought across to the Privy Council and leave to appeal refused. 
There was a conscious and deliberate effort to widen the appeal and to make it a 
matter of course. If the door to the Privy Council were left as open as it was left in 
the Constitution, this state of things would continue. 

Without prejudice to his former view that the appeal could be abolished, he 
maintained that it could, at any rate, be restricted. If the right of the Irish Free 
State Parliament to abolish the appeal were admitted, exclusion of the appeal would 
not necessarily follow, only its definition and limitation. But, if the right of the 
Irish Free State to exclude the appeal were questioned, it was questioned for all the 
Dominions. And, if so, it was clearly an infringement of the principles of autonomy 
and co-equality. 

LORD BIRKENHEAD stated that he agreed with Mr. O’Higgins’ historical 
account. It was not desired by the Irish representatives at the Treaty negotiations 
that the appeal should be mentioned in the actual Treaty and that appeared to him 
to have been a very reasonable desire. But the matter was discussed in those negotia- 
tions, and the point at issue was not whether there should be an appeal or not, but 
whether that appeal should be to the House of Lords or to the Judicial Committee. 
Then came the discussion of the Constitution. Article 66 was inserted by mutuai 
consent, and it was now the law. 

The question raised by Mr. O’Higgins was whether a self-governing Dominion 
had the power to come to the British Government and say that they no longer desired 
the appeal to be maintained and that they preferred to be in exclusive control of all 
judicial matters within their own jurisdiction. In answering it he was speaking 
for himself alone. Technically, the Dominions had not that right : ImperiiQ 
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legislation would be required ‘to effect that desire. But would such legislation be 
withheld? He had no doubt that, if Canada, or Australia, or New Zealand, or 
South Africa, desired such legislation, in the end and after discussion such 
legislation would be passed. He himself, as Lord Chancellor, had expressed himself 
in this sense, in public, and his words had been recorded. 

LORD BIRKENHEAD then paid a tribute to the great experience, unremitting 
industry, and complete impartiality of the Judicial Committee. He hoped that, in 
the future, as in the past, it might be the means of maintaining the close association 
of English and Irish lawyers. 

Finally, Lord Birkenhead said that he agreed that the right to grant leave to 
appeal from the Free State courts ought to be most rigidly delimited, and he would 
have thought that a sub-committee might usefully be set up for the discussion of a 
formula for such delimitation. He hoped that by some such means Mr. O’Higgins’s 
“major purpose ” might be met. 

Mr. O’HIGHINS said that he was not present at the treaty discussions, but 
that he accepted Lord Birkenhead’s statement that the question of appeals had 
been discussed. He repeated that, if their right to abolish the appeal was challenged, 
then the right of every Dominion represented at the Conference was also challenged. 
No doubt the Irish Free State might not wish, in fact, to abolish the appeal, but 
if they entered into the limiting discussion proposed by Lord Birkenhead, it could 
only be without prejudice to their claim that they already had the power to abolish 
the appeal. 

Mr. MACKENZIE KING asked whether he was to understand that the Lord 
Chancellor held the view that the prerogative right could only be affected for any 
Dominion by the unanimous consent of all the Dominions. He admitted that 
Imperial legislation would be required in order to affect the prerogative right, but 
he thought that, if any Dominion asked for such legislation, the request should 
receive the sympathetic consideration of the British Government. 

THE LORD CHANCELLOR and LORD BIRKENHEAD assented. 

Mr. LAPOINTE said that the Judicial Committee as an institution was highly 
valued in Canada and a large majority of the Canadian people desired to preserve 
the appeal, but there had been a great deal of comment on the “ Nadan ’’ case. In 
C^ada they had always claimed that the Canadian Parliament had plenary power 
within its jurisdiction, but the Judicial Committee had decided, by virtue of the 
Cqlomal Laws Validity Act, that this was not so in judicial matters, and the 
principle of equality of status had thereby received a decided set-back in Canada. 
They had managed to postpone discussion of the matter in Parliament so far, but 
it would certainly come up next session. The Canadian Government would probably 
have to ask the Imperial Government to legislate so as to meet the Canadian wishes 
as regards criminal appeals. He asked whether the Imperial Parliament could not 
regard the Canadian Act of 1888, which had been found to be invalid, as an 
expression of the will of Canada, and take action to give effect to that will without 
the necessity of an address from the Canadian Parliament being presented for 
that pmpose. 

THE LORD CHANCELLOR said that, if the Canadian Government asked 
the Imperial Government to adopt that course, their request would certainly have 
very great weight. He repeated that legislation here would be involved. 

THE ATTORNEY-GENERAL explained that, in arguing the Nadan case 
before the Judicial Committee, he had, of course, been dealing solely with the 
interpretation of the Statutes as they stood. Any question of policy was for the 
Governments and not for the Courts. 

Mr. BRUCE said that in the Commonwealth Constitution provision had been 
made limiting the right of appeal. The Commonwealth was in a different position 
from that of the Free State or of South Africa, and they would be very reluctant 
to accept abandonment of the.leave to appeal, although at the time of the Federation 
the matter was strongly fought. If, however, the Commonwealth at any time 
ctefinitely iiidiG3.t6d. t]i8«t it did not dGsirc tli6 d.pp68jl to contimiB, tiioy would oxpoct 

met. This point, however, was met by Lord Cave's answer to 
Mr. Mackenzie King. 
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LORD CAVE intimated that in such a case the British Government would no 
doubt try to persuade Australia to retain the appeal, but that if its abolition was 
insisted upon they would probably in the end meet the views of the Commonwealth. 

GENERAL HERTZOG said that in 1909, when the South Africa Act was 
framed, the Union were given to understand that if at any time they desired to 
eliminate the appeal there would be no objection to that course. As a matter of fact, 
they desired at that time to keep it, and the feeling of the present Union Government 
was the same. Many of their people would, no doubt, favour the elimination of 
the appeal, but many others would not favour it. Since the Judicial Committee had 
recently adopted the practice of limiting the grant of leave to appeal, .the feeling 
against the appeal had much diminished. Of course, the question of national 
prestige was also involved, but his impression was that the more the Dominions felt 
their equality with Great Britain the stronger would be the feeling for retention 
of the appeal. He would not personally, nor would the Union Government as a 
whole, advise doing away with the appeal. 

As regards the question of law, the Union Government felt that the South 
Africa Act gave them the right to change anything in that Act, including the 
provision as to the right of appeal, by legislation in their own Parliament, but it 
might be open to question whether the Judicial Committee could take judicial notice 
of such legislation. General Smuts, in a memorandum which he had prepared in 
1921, and in a statement which he had made to the Imperial Conference of that 
year, had recommended action by the British Gkivernment in order to make it clear 
that if any Dominion desired to abolish the appeal it should have the right to do so. 
He concurred in that view, though he admitted that, should any Dominion desire 
to exercise the right of abolishing the appeal, discussion with the British Government 
would be necessary by way of courtesy and in order to obtain the necessary aid. 

LORD BALFOUR said that two propositions appeared to him to emerge from 
the discussion. First, that the Committee was of opinion that it was no part of the 
policy of the Empire to maintain an appeal to the Judicial Committee in any of the 
self-governing Dominions against the wishes of its inhabitants. Secondly, that in 
many parts of the Empire the services of the Judicial Committee were greatly valued. 

Mr. COSTELLO said that he wanted to safeguard the position from the legal 
point of view. The Irish Free State Government contended that the Colonial Laws 
Validity Act did not apply to the Ifish Free State, and they were therefore unable to 
subscribe to the view that, if they desired to abolish the appeal, Imperial legislation 
would be necessary, as in Canada, to carry that desire into effect. 

LORD BALFOUR remarked that it seemed to him that, for their present 
purpose, the more important point was whether the two propositions which he had 
suggested were acceptable, what, apart from their legal claim, did the Free State 
desire in practice 1 

Mr. O’ HIGGINS said that, in the abstract, the Free State claimed the right to 
abolish the appeal altogether. If. that right were admitted, they would not 
necessarily abolish the appeal, but might merely restrict it. 

He contended that, as a result of the discussions which had taken place in this 
Committee and elsewhere, there was a strong case for repealing the Colonial Laws 
Validity Act in regard to its application to the self-governing Dominions on the 
ground that it ran contrary to the principle of equality of status. 

Mr. AMERY said that on the main constitutional issue all the Governments 
were agreed on the principle of equality and in the view that, in so far as there were 
any constitutional survivals contrary to that principle, they could be altered by 
agreement if they created inconvenience. It was useless, however, for the Committee 
to discuss an abstract legal point, which only a Court of Law could decide. Let 
them, therefore, deal with the matter as a practical question, and set up a sub- 
committee either for the purpose of formulating the limits within which appeals from 
the Irish Free State Courts should be allowed, or, alternatively, to frame a constitu- 
tional pronouncement on the lines indicated by Lord Balfour. 

LORD BIRKENHEAD said that it appeared to him that Mr. O’Higgins was 
really willing, without prejudice to either of his major contentions, to discuss possible 
limitations on the exercise of the right to appeal, so long as it exists in relation to the 
Irish Free State. 
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SIR FRANCIS BELL said that, inasmuch as New Zealand had a repugnancy 
clause in its Constitution, no doubt existed as to the necessity for an Imperial Act if 
they desired to abolish the appeal, but they did not so desire. Mercantile and 
shipping interests in the Dominion had always insisted on its retention, and New 
Zealand did not admit that any one Dominion had the right to abolish the appeal 
without the consent of the others. He could not, therefore, agree to Lord Balfour's 
first proposition, though he would be unwilling to press his objection. 

LORD BALFOUR suggested to Mr. O’Higgins whether it might not be 
politically wise not to press at the moment for any change in the position as regards 
the Irish Free State. He had greatly admired the manner in which the Government 
of the Irish Free State had dealt with the difficulties which had confronted it during 
the last four years. It must, however, be recognised that difficulties still existed 
both as r^ards the republican extremists and as regards the minority which regretted 
the separation from Great Britain. Would it not give cause for alarm if the Irish 
Free State were to try at this stage to abolish a right which is formally recorded in 
the Instrument creating the Irish Free State? By all means limit the right of appeal 
in trivial cases, but keep it as a “ bulwark of great principles.” 

Mr. O’HIGGINS replied that the process of reconciling the Republican 
extremists would be expedited by the recognition of the right to remove any evidence 
of subordination to Great Britain. As to the other minority, it created no difficulties 
and presented no problems. The ex-Unionists were among the best citizens the Irish 
Free State had, and, as he had already explained, they set no store on the maintenance 
of the appeal. 

He was prepared to act on the suggestion of Lord Birkenhead for discussing 
the restriction and limitation of the right of appeal, but it must be without prejudice 
to the basic position of the Irish Free State. 

Mr. MORINE stated that Newfoundland was satisfied with the present position. 
They valued the existing right of appeal, and regarded it as fully consistent with the 
principles of co-equality. In his opinion, British Ministers were going dangerously 
far in suggesting readiness to legislate in order to take away the prerogative right 
of appeal. 

LORD CAVE stated that he would feel some difficulty in agreeing to a 
discusmon with the representatives of the Irish Free State with a view to limiting the 
cases in which leave to appeal could be granted. The Judicial Committee was a 
wholly independent body, and it was not possible for the British .Government to 
negotiate with one Dominion as to the rules by which that body was governed. Those 
rules affected all Dominions alike. Could the matter not be left until some Dominion 
made a definite request for an alteration in the present position ? 

Mr. HAVENGA said that he thought it would be a pity to leave the matter 
open. As matters stood, this would be equivalent to an invitation to one or other of 
the Dominions to raise the question at once. 

After some further discussion, it was agreed : — 

1. That Lord Balfour’s first proposition should be circulated to the members of 

the Committee forthwith (a copy of this is attached as an Appendix). 

2. That members of the Committee should be invited to circulate any modifica- 

tions therein which they might desire to have discussed. 

The question of a meeting between Lord Birkenhead and Sir Douglas Hogg 
(or other Ministers) and the Representatives of the Irish Free State to consider 
whether, without prejudice to the wider claim of the Irish Free State, it was 
possible to arrange for the principles upon which leave to appeal should be granted 
in the future to be more precisely defined was left over for further discussion. 

2, Whitehall Gardens, S.W., 

Noveml>er 2, 1926. 
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APPENDIX. 

Lord Balfour’s First Proposition. 

The Committee is of opinion that it is no part of the Poliqjr of the Empire to 
maintain an appeal to the Judicial Committee of the Privy Council in any of the 
self-governing Dominions against the wishes of its inhabitants. 
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LORD BALFOUR said that, as the question, of the laws relating to merqhant 
shipping had been raised by the Irish Free State delegation he thought that it 
would be most convenient if the representatives of the Free State onld in the first 
place make a general statement as to the position. 


Mr. McGILLIGAN then made the following statement 

“ The question of the legislative powers of the legislatures of members of 
the Commonwealth of Nations has been adverted to in official ooriespondence 
and memoranda which have passed between the British Government and the 
Governments of those members from time to time. Discussion on the subject 
took place at the Navigation Conference of 1907. The object of that Conference 
was referred to in the despatches sent on the 8th day of March, 1905, by 
Mr. Lyttleton to the Governor-General of Australia and the Governor of New 
Zealand. These despatches were largely similar in terms and stated that His 
Majesty’s Government had, as a result or the introduction of the Commonwealth 
Navigaition Bill and the then recent passage of a comprehensive Act in New 
Zealand, been led to the conclusion that the time had come when ‘ the whole 
situation should be reconsidered in the light of the experience of the ten yeps 
since the Merchant Shipping Act, 1894, was passed.’ The Navigation 
Conference met in London on the 26th day of March, 1907, under the 
Chairmanship of Mr. Lloyd George, President of the Board of Trade. At an 
early stage in the proceedings the Hon. W. M. Hughes, Australian Delegate, 
said that ‘ a suggestion was made as to what the powers of the respective 
Colonial Governments are and the extent to which they could exercise these 
powers,’ and asked whether that question might be taken first. The Chairman 
replied that ‘ he would not raise constitutional issues if he could possibly 
avoid it.’ During the discussion which took place much divergence of opinion 
■was displayed. The Hon. W. M. Hughes is reported at page 62 of the official 
Report of the Proceedings as follows : — 

“ ‘ I want to say in my opinion we have plenary power in respect of 
making laws with regard to navigation and shipping subject only to our 
Constitution Act and the King’s Assent, and that the sections of the 
Merchant Shipping Act do not apply to us at all. ’ 

“Mr. H. Bertram Cox, of the Colonial Office, said that he was unable to 
agree to that. To which Sir William Lyne (Australian Delegate) replied : — 

“ ‘ I say that sections 735 and 736 do not apply to uft.’ (Report of 
Proceedings, p. 62.) 


“ The important resolution passed by the Conference was Resolution No. 9, 
which embodied the agreement reached at the Conference as to the basis on 
which the Shipping Legislation of Australia and New Zealand should proceed. 
Agreement was reached upon considerations of expediency and practical 
convenience, and the Resolution left the question of the legal and constitirtional 
position still outstanding. Resolution No. 9 of the Navigation Conference is 
as follows : — 


“‘That the vessels to which the conditions imposed by the law of 
Australia or New Zealand are applicable should be (a) vessels registered 
in the Colony, while trading therein, and (6) vessels wherever registered, 
while trading on the coast of the Colony' that for the purpose of t.hig 
Resolution a vessel shall be deemed to trade if she takes on board cargo 
or passengers at any port in the Colony to be carried to and landed or 
delivered at any port in the Colony.’ 

Imperial Conference of 1911 attention was called to the question 
of legislative powers in the matter of merchant shipping by a Resolution which 
appe^ed on the agenda of the Conference in the name of the Government of 
JNew Zealand. The Resolution was as follows : — 

‘ ‘ That the self-governing oversea Dominions have now reached a stage 
of developmeM -when they should be entrusted with wider legislative powers 
in respect to British and foreign shipping.’ ^ 


“ In the course of the discussion Sir Wilfrid Laurier said : 

Sir Jos^h Warf support the Resolution 


of 



“ Sir Wilfrid then referred to the terms of the Resolution, and 
proceeded : — 

‘ ‘ ‘ Mj contention has always been, and is, that under our respective 
Constitutions, at all events, the Constitution of Canada, our powers to 
legislate for shipping are plenary and that any legislation we pass as to 
shipping is not only valid but enforceable in law. But the point of 
difficulty is that whilst, in my judgment, the powers conferred on the 
Dominion of Canada to legislate on shipping, and I presume the other 
Dominions also, are plenary and absolute, the British Government, in 
granting the power of self-government to the Dominions, has reserved to 
itself the power of disallowance, and when legislation is passed of 
preventing the sanction and putting into force of any such legislation which 
they think, objectionable. While, as I say, the United Kingdom here has 
asserted to itself the power to disallow any legislation which it is in the 
power of the self-governing Dominions to pass, it is very chary of 
exercising that power, except in matters of shipping, whereon it has always 
maintained the doctrine that it had the power to supervise the legislation 
passed by the self-governing Dominions. That is a question of policy 
more than a question of law, and I do not think that we require any more 
power than we have at the present time to pass an Act, and, after that Act is 
passed, it is valid absolutely.’ 

“ Asked whether he was keeping in mind the provisions of the' Merchant 
Shipping Act, 1894, which limited the power of the oversea Dominions, 
Sir Wilfrid replied : — 

“ " I am,’ and continued ; ‘ This power is granted to us in qur 

Constitution, but whether it is a question of law or policy I sympathise 
with the object of the Resolution whether it is raised in one way or the 
other. I say I sympathise with that, because we in Canada intend to keep 
to our doctrine that our powers in shipping are plenary.’ 

Sir Wilfrid went on to say that the legislature of New Zealand had 
passed a law which they believed to be essential for the welfare of their country, 
and that the British Government had taken up the position that this was an 
interference with the power which they had asserted to themselves. ‘ Itis not 
because they think it an infringement on their powers, but, as I think, because 
they believe also it is bad policy. 1 sympathise with the object of the 
Resolution, whether you meet it in one way or the other, whether according to 
my own views or the views of Sir Joseph Ward and the New Zealand 
Government ’ (Report of proceedings, p. 406). Mr. Buxton. President of the 
Board of Trade, expressed the views of the British Government on the resolu- 
tion. He said : — 

“ ‘ The present principle of merchant shipping legislation is fairly 
plain and simple. Broadly speaking, the code of law the 

ship is the code of the country of registration, and that code follows the 
ship round the world. This general principle is ^ modified in its 
application to the various parts of the British Empire by two other 
principles : (1) That they have full power to regulate their own coasting 
trade even though the ships engaged in it are registered in the United 
Kingdom or in foreign countries ; (2) that as regards ships other than their 
own registered ships, and other than ships engaged in their coasting trade, 
their legislative powers are restricted to their territorial limits, and are, 
therefore, inoperative on the high seas. There is ^ exception in regard 
to certain powers expressly conferred on Australia by section 5 of the 
Australian Constitution Act, which deals with so-called “round voyages,” 
which begin and terminate within the Commonwealth. There are various 
points which might be held to be included in and covered by this Resolution 
of Sir Joseph Ward’s to which we could readily assent. Eor instance, if 
New Zealand desires to have some power analogous to that which Australia 
now possesses to regulate round voyages, or if New Zealand desires that 
the Dominions should be empowered to pass reciprocal legislation providing 
that the labour legislation of each Dominion should apply to merchant 
vessels registered in such Dominion while in the territorial waters of the 
other Dominions, we would not stand in the way. Or, perhaps, the 
Dominion of Canada desires, as Mr. Brodeur mentioned the other day, that 
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steps should be taken definitely to validate certain Canadian laws affecting 
Canadian shipping and the Canadian coasting trade, the validity of which 
is in doubt. On all these matters, although there may be difficulties in 
detail in arrivii^ at a satisfactory understanding, they are not insuperable, 
nor is there any objection in principle. But in this case the Eesolution 
should be more definite and restricted in its language (p. 412). 

“ ‘ Sir Joseph Ward said : “ I want to say here that 1 propose to put 
on record what the powers of the overseas Dominions are in connection with 
shipping matters, because my friend Sir Wilfrid Laurier, in tlie s|)eech he 
delivered to the Conference, expressed the opinion that they had the ])ower 
in Canada to do what we are seeking to' obtain. I am inclined to think that 
all powers are alike, and I want to state what the legislation on the 
matter is,” ’ 


“ Sir Joseph then read the text of sections 735 and 736 of the Merchant 
Shipping Act, 1894, and continued : — 

“ ‘ It will be seen, therefore, that the poivei’s are restricted to the 
repeal of certain provisions of the Imperial Merchant Shipping Act 
relating to ships registered in the possession and to the regulation of the 
coasting trade. Even in these two matters the Colonial Acts are not to 
come into force until assented to by His Majesty. I want to direct 
attention to what the general law is. 

“ ‘ The Resolution consequently is intended to give us wider powers 
than are contained in the Imperial Merchant Shipping Act to which I 
ha,ve just referred, and in the case of the trouble existing in New Zealand 
without the power to amend our law to meet our particular purposes, 
concerning which the Royal Assent is withheld in the meantime to that 
Bill which has passed through both branches of the Legislature in New 
Zealand, then we are powerless to meet that position which T indicated 
before that has arisen, and so is each of the self-governing Dominions 
powerless to meet a position similar to that if it arises in their countrv ’ 
(pp. 416, 417). 


“ Sir Wilfrid Laurier again intervened in the discussion to the following 

“ ‘ I stated earlier in the day that in Canada we are disposed to 
support this resolution of Sir Joseph Ward’s, and the discussion which has 
just taken place has emphasised in that direction the position we said we 
would take. Sir Joseph Ward has just stated that this question is 
governed by the Imperial Statute, 1894. That is the reason why, if it is 
so, I would be more disposed to record our vote for this. The position we 
have taken up on this question is that, by the British North America Act, 
the Act which constituted the Dominion of Canada, we have received 
plenary power to legislate on Shipping. That position we take up.’ 

“ At that stage Mr. Buxton (President of the Board of Trade) said 

“‘Was not that merely a consolidating Act— the Act of 1894 ^ It did 
not give further power beyond what existed before ’ (p. 418). 

“ And Mr. Buxton added : — 


There was no intention of either limiting or extending the existing 
powers (p. 419). . ® 

^ Josepli Ward, following some remarks made 

^id^ Minister for Defence of the Commonwealth of Australia, 

position, even if you legislate upon the assumption that you 
have the power to do what you say, is that the Governor-General of 
Australia would be bound to hold that legislation over, after it had been 
. passed by both Houses of your Parliament, to be referred to the Home 
Government in order to obtain the Royal Assent ’ (p. 421). - 

/T> • ' Gf^eral Botha (Prime Minister of South Africa) and Mr Eisher 
g^nme Minister of Australia) abstained from voting on the New 

on the^nnd that ’if they voted it nl%hri^ t^L lTatafs^n 
fct the Umon and the Co^onwealth had but limited powers in the matter oi 
merchant shipping l^slatioh. The resolution was not carried. Cr ZeS^d 



and Canada voted for it, but the other four parties did not vote. The British. 
Government gave no undertaking in regard to the matter raised by the New 
Zealand resolution and there the position was allowed to stand. 

“ In the course of the discussion on the New Zealand resolution at the 
Conference of 1911, Mr. Pearce referred to the memorandum prepared by 
Mr. Cunliffe, solicitor to the Board of Trade, on the subject of the legislative 
powers of the self-governing Dominions in relation to Merchant Snipping. 
The memorandum referred to was prepared in reference to the New Zealand 
Shipping and Seamen’s Act, 1903, and in a despatch, dated the 18th September, 
1908, sent by the Earl of Crewe, Secretary of State for the Colonies to the 
Governor-General of Australia, it is referred to in connection with ‘ the extent 
to which the provisions of the Merchant Shipping Act, 1894, apply to 
His Majesty’s Dominions.’ Mr. Cunliffe’s memorandum, therefore, represented 
the mind of the British Government in the year 1908, and, having regard to 
the fate of the resolution put down for the Imperial Conference of 1911, it is 
possible that the memorandum may represent the mind of the British Govern- 
ment at the present time. In the course of his remarks, Mr. Cunliffe says : — 

“ ‘ It is essential, in dealing with Colonial legislation on such a subject 
as this, to bear in mind that the Merchant Shipping Act, 1894, is an 
Imperial Act, and that as regards the matters with which it deals the 
general powers of a Colonial legislature, so far as they are expressly given, 
are to be found in sections 736 and 736 of the Act. From these two sections 
and section 713, and subject to the remarks on special subjects which I will 
note hereafter, it is clear that from a general 'point of view the Imperial 
Act does not contemplate that a colony shall as regards the matters dealt 
with by the Act do more than legislate (by way of specific repeal with an 
implied or recognised power of new enactment) for ships registered in its 

possession or regulate its own coasting trade It is also neoessary 

to remember that certain provisions of the Imperial Act, e.g., the provisions 
as to emigrant ships, so far as they apply, caimot be altered by Colonial 
legislation, because, as regards such of these matters as are dealt with in 
the Imperial Act the powers of a Colony (subject to some special provisions 
in Part III, which are referred to later on) are restricted by section 735.’ 

“ Mr. Cunliffe entered into a detailed examination of various sections and 
of the fourteen Parts of the Merchant Shipping Act, 1894, with a view to 
emphasising those sections and Parts which, in his judgment, were ‘ of Imperial 
force.’ 

“A memorandum entitled ‘ Summary of Evidence and Memorandum re 
Jurisdiction ’ prepared by the Hon. R.- R. Garran, Secretary to the Department 
of the Attorney-General of the Commonwealth of Australia, dated the 19th 
January, 1906, contains a very careful and illmninating commentary upon the 
position of the self-governing Dominions in the matter of their legislative powers 
in relation to shipping. Mr. Garran’s memorandum was accepted by the Govern- 
ment of the Commonwealth as being &, statement of their official views. His 
'Majesty’s Government were ‘ unable to agree ’ with the Government of the 
Commonwealth as to the power of the Government of the Commonwealth to 
legislate ‘ in regard to navigation.’ 

‘‘ ‘ His Majesty’s Government (said the Earl of Crewe in the despatch 
to the Governor- General of Australia, dated the 18th September, 1908) are 
advised that the views expressed in Mr. Garran’s memorandum as to the 
extent to which the provisions of the Merchant Shipping Act of 1894 
applied to His Majesty’s Dominions are not on the whole correct.’ 

“ It. is not indicated in the despatch what views expressed in the' 
memorandum are incorrect, or to what extent any of the views therein expressed 
are unsustainable. One of the points at issue between the Briti^ Government 
and the Government of the Commonwealth on the Navigation Bill, 1907, was 
whether or not when the certificate of a master or officer was cancelled by a Court 
of Marine Enquiry in Australia and returned to such master or officer by the 
Board of Trade, such master or officer should' be allowed to serve in Australia 
on board any ^ip in the capacity specified in the certificate so cancelled and 
returned. The point arose on Section 369 of the Navigation Bill. The British 
despatch already referred to commented on Section 369 of the Navigation Bill 
as follows : — 



y 


“ The m aking of Orders in Council made under the Merdiant Shipping^ 
Act, 1894, results in the exercise by the British Government of control of, or of 
a veto on, legislation passed by the legislatures of niemlers of the 
Commonwealth of Nations. The exercise of such control ov of such 
a veto is no longer sustainable on constitutional grounds, nor is it 
sustainable on grounds of practical necessity and as a means of 
ensuring uniformity in the aoministration of laws relating to merchant 
shipping. If any objection is to be made by the British Government 
to the terms of l^islation passed by the Parliament of any Member of the 
Commonwealth of Nations, it should be made by that Government as an 
interested party, as is done in the case of foreign sfiipping legislation affecting 
British vessels through the Foreign Office. Delays in the passing of Shipping 
Legislation have been caused by the practice of reserving Bills and the insertion 
of suspendiag clauses. Uniformity of laws and of administration of laws can be 
secured by the enactment of reciprocal statutes, which can be enforced in all 
courts throughout the Commonwealth of Nations in the same way as the pro- 
visions of the Merchant Shipping Act, 1894, which are of general application, 
have heretofore been enforced. In the result, that course would tend to the 


preservation of the comparative uniformity at present existing and its develop 
ment in a manner consistent with the present constitutional make-up of the 
Commonwealth of Nations. The practice of disallowing Bills is baserl upon a 
claim of power which, in the laimuage of Sir Wilfrid Laurier at the Imperial 
Conference of 1911 (Report of Proceedings, p. 406), ‘the United Kingdom 
has asserted to itself.’ Whatever reasons may have sufficed to sustain the claim 
heretofore, it is now a mischievous anomaly in conflict with the principles of a 
constitutional system in which each member is an independent nation whose 
status is not susceptible of depreciation or diminution and whose legislative 
rights are alike inalienable and inviolable. The laws regulating rnerchant 
shipping should be made to harmonme with that situation. It should be made 
clear that every ship registered within the territorial area of any member of the 
Commonwealth of Nations is a floating portion of the territory of that member, 
and that no act by or on the advice of any Government (other than the Govern- 
ment of each member) is necessary to give extra-territorial effect to any statute 
passed by the legislature of such member relating to any such ship. It ought, 
moreover, to be accepted as an obvious corollary of the principle of co-eouality 
of status of all the members of the Commonwealth that a law passed by the legis- 
lature of any member cannot fail to have effect by reason of its repugnancy to 
the provisions of any statute of the British Parliament. 

r A Attention should perhaps be called to the Merchant Shipping Acts 
(Amendment) Act, 1923. That Act amended Section 34 (1) of the Merchant 
Shipping Act, 1906. Under Section 34 (1) of the Act of 1906, the cost of the 
tr^tment, maintenance, return to a home port, &c., of masters and seamen 
suffermg from injuries and illn^ses was made a charge on the shipowner but 
cases of venereal disease (and cases arising from wilful act or default or 
misbehaviour) were expressly excluded from the provision. The section 
operated as regarded 3,11 British ships wherever registered and applied to every 
case epept wh^ the ship was within the jurisdiction of the Government of the 
Bntish possesion m which it was registered. The Merchant Shipping Acts 
(Amendm^t) Act, 1923, came into operation on the 1st January, 1924 and 
removed the restriction in case of venereal disease which existed Wer 
Section 34 (1) of the Act, 1906. Shipowners became responsible for the treat- 
ment, mamteaance, return, &c., of seamen incapacitated by venereal disease. 
The Government of the Irish Free State was not consulted in the matter It li 

ol the Commonwealth w“e S>t Sns “trf 
either; the British Parliament has simply legislated for all British ships while 
outeide the territorial waters of the country of registration. The policy of the 
Act of 1923 was perhaps acceptable to . all parties interested with tSe exception 
of shipowners. But the fact remains that the British Parliament has in ^1923 
^^ legislation for ships roistered at ports in the territorial area of members 
S J Parliament it 

be so lo^ englgrf “the'SLttog S^of^hfuS^ 
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and Officers in British ‘Dominions, Colonies and Possessions,’ were issued by the 
Board of Trade. Amongst other things, these instructions contained directions 
for the alteration (in accordance with the Act of 1923) of the ‘ Instructions to 
Officers in British Colonies and Possessions ’ (Merchant Shipping and Sc .omen) 
(1909) . That fact shows the continuity that is kept up in the mind of the Board 
of Trade between the position in 1909 and that in 1924. Instructions issued in 
1923 may be regarded by the Board of Trade as merely a means of securing 
uniformity of practice in the matter to which they relate ; but does it not seem 
to be rather a resort to the exercise of functions the exercise of which is still 
potentially available to the Board of Trade and will remain so until the statute 
law relating to shipping is put on a basis in accordance with the existing con- 
stitutional position ? The venereal disease case is eminently one for international 
conventions as between the members of the Commonwealth of Nations, like the 
matters mentioned in the Maritime Conventions Act, 1911. Previous agree- 
ment amongst the States concerned should have been come to before legislation 
was introduced and the agreement embodied in simultaneous legislation by their 
Parliaments. The Act of 1923 is a further ‘ assertion to itself ’ by the British 
Parliament of Imperial control in shipping matters.” 

LORD BALFOUR said that Mr. McGilligan's very able and learned exposition 
was chiefly devoted to showing that in the evolution of the British Empire certain 
inequalities had been allowed to remain as regards various questions of maritime 
affairs. On the general principle of equality of status there was no difference 
amongst those present. But questions arose in connection with the practical needs 
of the Empire of functions as distinct from status. The* practical aspects of the 
question could not be ignored, and it was necessary to consider whether the principle 
of differentiation of function between the various Gpvernments to which he had 
alluded in his opening statement at the Committee’s first meeting should not 
be applied to shipping questions. Mr. McGilligan was correct in saying that the 
present position arose from the Act of 1894, which was passed a long time ago. 
But this was itself a consolidating Act, not substantially altering the law of 1854. 
Legislation with such a history naturally presented anomalies. We must not merely 
ask whether in the working of the system there is a difference of function; the 
question arose what would ^ the practical effect if thpse who were called upon to 
administer mercantile shipping laws, e.g.. His Majesty’s consuls in foreign countries, 
had to be guided by the laws of seven different parts of the Empire. Practical 
matters which had to be considered were questions arising as to the status of British 
ships in time of war, and as to courts appointed to deal in foreign ports with crimes 
and offences committed on British ships. We were separated by seas but united by 
ships. He pointed out that vital questions were involved relating, not merely to 
the constitutional point of view, but to national safety and prosperity. He suggested 
that the best course would.be to appoint an expert conference, to sit after th^ 
Imperial Conference, to consider and report on the whole subject. He had 
tentatively prepared a draft of the terms of reference to such a conference, which 
could be discussed by the Committee. This was as follows : — ■ 

“To consider and report on the principles which should govern in the 
general interest the practice and legislation relating to the mercmant shipping 
of the various parts of the Empire, having regard to the change in constitutional 
procedure which has occurred since existing laws were enacted.” 

These terms of reference involved a recognition of the change of position, and an 
implication of equality of status ; they also implied the common interest of all parts 
,of the Empire in peace and war and in the practical working of the organisation 
of British shipping. He would be glad to learn the views of those present on his 
suggestion. 

. GENERAL HERTZOG stated that in practice -South Africa was not greatly 
concerned, as there were at present few vessels registered in the Union, and the Union 
^ far had framed little merchant shipping legislation. But the question raised 
involved the same principle as that already discussed relating to appeals to the 
Privy Council. The actual present law pointed to the superiority of the British 
Parliament, and in South Africa it was pointed out that this involved a denial of 
equal status. It was objectionable to. South Africa to feel that she was legislated 
for by the British Parliament. , He suggested that in the first -instance we should 
see that the authority of the Dominion Parliaments was placed on the same ba^s 
[J5352] • c 
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as that of the Parliament in Great Britain, and that a committee should then be 
set up to report on the best method of securing the passing of merchant shipping 
laws by the Parliaments of each part of the Empire as far as possible in the same 
form, as is done in the case of conventions adopted at Geneva. Ecjxiality should be 
an actual fact. 


Mr. BRUCE said that this was an important question in which Australia took 
a great interest. Australia had in the past made a plucky struggle to obtain control 
of her shipping, and had, in some respects, obtained what she wanted. The main 
issue in the past had been— had the Commonwealth Parliament the right -to do this, 
and had the United Kingdom Parliament greater powers? In view of the events 
of the last five years we had now reached a position where we were prepared to 
say that there is equality of status; but we cannot say that practices which have 
been built up over a long time can be altered at once. They might have to exist 
for a time on a basis of co-operation and general consent. The present a])peai’ed 
one of those cases. Great Britain had a greater interest in shipping than the 
Dominions, and it seemed desirable to give consideration to that interest without 
giving up the claim to an autonomous position. It might be desirable that there 
should be a merchant shipping legislation in common on most matters, with variation 
on particular points. It is an anomaljr from the past that the British Parliament 
and the British Government have special poxvers; if this remains for the present 
an expert committee should be appointed to consider the whole position. The future 
position would then be that the laws which existed would exist by full consent. 


Mr. LAPOINTE did not think that there was any objection to Lord Balfour’s 
proposal, provided that the general principle of equal status were accepted. The 
views held in Canada were substantially those expressed by the representative of the 
Irish” Free State. The question was not one of law but of policy. Canada had two 
huge coasts and the Great Lakes, and the general view was that she ought to control 
her own shipping legislation. 


^ Mr. BRUCE observed ^that it would be impossible to repeal suddenly sections 
735 and 736 of the Merchant Shipping Act, 1894, without discussion and considera- 
tion by the Government and people of Great Britain. 

SIR F. BELL said that in the past New Zealand had been the protagonist in 
the di^ussion of this question. B[e pointed out that the legal position’ was that 
each Dominion had the right of legislation within its own territorial limits, but not 
beyond its own territorial limits. One Parliament in the Empire can legislate with 
respect to ships on the high seas, namely, that of Great Britain. If there was to be 
lemsmtion for the shipping of the Empire, it must be expressed by the one legislature 
•wMch had the ^wer to legislate for shipping on the high seas, though the legislation 
•naight have to be with the concurrence of the other Governments. The high seas 
power of the British Parliament was not contrary to the general principle of equality 
oi all Governments in the British Empire, but was a practical legal necessity. 

Mr. (^BLADWICK said that India at present derived her constitutional powers 
from the Government of India Act, 1919; but that India hoped in course of time 
to full Dominion status. India did not make any claim on the ground of status; 

^ * 1 ? excluded from a discussion affecting practicaRy the provisions 

of the Merchant Shipping Act of 1894. India had great shipping interests, and did 
not desire an alteration in the present position until after full consideration. It was 
tn should uniformity in essential matters relating 

British Empire. He referred to a difficulty which had arisen 
regulations with regard to wireless operators. He pointed 
out tlm difficulty which would be experienced in securing the passage of an identical 
Act of some 800 sections in each of the Parliaments of the Empire;^ difficulty ha& in 
practice been experienced in passing a short Act relating to a Geneva Convention. 

of pdS??ndtI^of thf the question should be treated as one 

OI policy ana not ot law. If it were dealt with as a question of law therp wwa 

oertMa in Mr. MbGiUigan's statement wKioh wovuTbe teundl^ 

obtain was difficiJt te ^ 
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Mr. AMERY said that Mr. McGilligan’s statement would be very valuable, and 
he thought that there was little in it with which he personally would have to disagree. 
The broad principle involved was that where surviving forms were repugnant to t.Vipi 
present constitutional position endeavour should be made to do away with them where 
they created inconvenience or serious misunderstanding. But sopae such forms might 
have a practical convenience. He thought that there was agreement that uniformity 
of merchant shipping regulations was most important. He observed that not the 
least important of the advantages of belonging to the British Empire was the fact 
that any British subject not only had the same status in all parts of the Empire, 
but also in a foreign country had an equal claim upon the good offices of His Majesty’s 
Diplomatic and Consular representatives, and that the rights secured under treaties 
for British subjects accrued to all British subjects. He thought that there was an 
analogy to this in the case of merchant shipping. The status of British ships was 
one which conferred great advantages which ought not lightly to be impaired. 
Dominion shipping might grow very rapidly, and there might be transfers of British 
ships from register to register in the Empire. This would, however, be impeded if 
the transfer involved loss of privileges. This was a question which should be looked 
into very carefully before any changes were introduced with a view to securing a less 
anomalous ])osition from the point of view of the present-day constitutional position. 
As for the suggestions of immediate partial action it would be very difficult to induce 
the British Parliament to legislate at once to abrogate Sections ^35 and 736 of the 
Act of 1894, if there were_a prospect that later on Parliament would be asked to 
pass further legislation resulting from the deliberations of an expert conference, 
such as had been suggested. What was contemplated, he understood, was not a 
sub-committee of the present Conference, but a sub -conference similar to that held 
in 1907. This was a highly complicated matter which would take months to discuss 
and could not be dealt with by a small Committee of the Conference. 

LORD BALFOUR asked whether he was wrong in assuming that there was 
* unanimity as to the adoption of his suggestion. 

Mr. McGILLIGAN asked whether it was to be placed on record that the 
existing merchant shipping law was repugnant to the present constitutional position. 

After some discussion the committee accepted Lord fialfour’s proposal for the 
appointment of an expert conference, subject to any requisite explanation in the 
report of the Committee of Prime Ministers as to the circumstances leading to it, 
and, if necessary, consideration of the terms of reference of the proposed Conference 
when the draft report of the Committee came up for consideration. 

In reply to an enquiry by Mr. LAPOINTE, Mr AMERY said he thought it 
would be desirable that the Expert Conferenbe should meet as soon as possible after 
the termination of the present Imperial Conference. 


2, WUtehaM Gardens, S.W.l, 
’November 5, 1926. 
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LORD BALFOUR read the note which Sir Maurice Hankey had ])repared as 
to the present position with regard to the various questions befom the C'ommittee. 
and asked which question should be discussed first. 

Mr. MACKENZIE KING observed that there were two loading questions — 
the representation of the Crown and the representation of the Govermneut. His 
thought was that the Governor-General should be regarded purely as a inpresenta- 
tive of the Crown and not as the representative of the British Government, which 
should have its own separate representative. 

Mr. AMERY said that there were really two alternatives, whether to take 
first, the general conduct of foreign affairs or the constitutional point with regard 
to the positioji of the Governor-General and the representation of His Majesty’s 
Government in the Dominions ? 

Mr. MACKENZIE KING observed that the two really ^\ent together. 

LORD BALFOUR said that if Mr. Mackenzie King thought that a good 
opening it would be well to begin with that. 

MjB. MACKENZIE KING thought that it ought to be clearly uiiderstood that 
the Governor-General was not the representative of the British Government or any 
department of the British Government, but solely of the King. Further, he was of 
opinion that the channel of communication for letters and telegrams with the British 
Government should be changed. If the Canadian Governnieut was asked in 
Parliament to bring down papers it was necessary to reply that the corres])ondence 
came down from the Governor-General, who must be consulted, and this was liable 
to misunderstanding. 

Mr. BRUCE observed that this was not solely a matter of the channel of 
commimication with the British Government. It would still be necessary before 
publish!^ papers m regard to any delicate negotiations, e.cj., Locarno, to ask the 
British Government whether there was any objection to the publication of the 
documents which had been received from them. 


MACKENZIE KING said that at present the Governor-General, who was 
the King s representative, was a post office, but communications did not pass through 
me King to Canada. He was thinking of the interest of the Crown in this matter. 
Ihe mere tact that the Crown was connected with the communication of correspon- 
dence mimt bring the Crown into discussion. He was of opinion that the business 
^tween me Governments of Great Britain and Canada was sufficiently large to be 
dealt with ip the same manner as was employed in the case of foreign Governments 
many of which were smaller man Canada. ’ 


Mr. BRUCE thought that there was not really any question of substance at 

attempted to hold up or alter any communication 
the matter would be different, but he was merely a post office. The question reallv 

oTnot convenient that communications should be sent, direct 

Mr MACKENZIE KING said that in the old days .the Governor- General 
instructions from the Colonial Office. The status was changed, but 
the old methods remained, which left the impression that the Governor- General was 
still acting as the agent of the British Government. At present ther^waman-S 
of the Crown being brought in to the discussion, but if the British Government ]?ad 
its own representative in Canada and he made a mistake he could be recalled and 
the Crown would not be brought into it. At present the man really doing the 
business was the Private Secretary. The recent Sifficulties and troubles in Canada 


LORD BALFOUR said that he understood the proposal to be that iust as the 
Cqpadian Gpvernment had its High Commissioner in Lohdon so the Sish Go^rn! 
mept ^hquld have its Pigh Commissioner in Canada. 

Mr. lidACI^NZIE KING said that that was his view so far as Canada wa<a 

faigW think dSeSy it 

reproauee that atmosphere m his communications to the Canadian 



Government. He thought that it would similarly be an advantage to the British 
Government if they had an English High Commissioner who could re[-voduce the 
Canadian atmosphere to them. 

To-day everything had been reduced to despatches. In writing despatches 
much time was spent in framing the exact words, and even then they were liable to 
misconception. If, on the other hand, the British Government had its own 
representative in Ottawa, free to interpret the views of the Dominion Government 
in his own language, many things could be said of which no record need be kept. 
The despatches then would only be a record of what had actually been decided. In 
the case of relations with foreign nations it had been found a great advantage to 
get away from the written despatch to the personal interview, and he felt that the 
same was true of the i-elations of the different parts of the Empire with one another. 
He had in mind the establishment in the Empire of a sort of diplomatic representa- 
tion such as existed in the case of the rest of the world. 

Mk. BRUCE thought that there were two questions mixed up which should be 
kept separate : (1) The question of the Governor-General and the method of 

communication; (2) the representation of Great Britain in the Dominions. So far 
as Australia was concerned, they did not consider the Governor-General as the 
person with whom they could discuss questions. 

Mr. MACKENZIE KING said that in Canada there had been occasions when 
the Governor-Genei’al had discussed with him questions which were causing concern 
to the British Government, hut thcvse questions were discussed rather in his 
individual capacity because there was nobody else to discuss them. 

Mr. BRUCE said that he had never had such an experience and he thought that 
these functions lay rather outside the Governor-General’s province. 

Mr. AMERY agreed with Mr. Bruce that it would be useful to separate the 
two questions : (1) The question whether the channel of cqrnmunicatioh ought to be 
brought more into line with the general constitutional position to-day ; (2) whether 
there was any practical advantage in the British Government having its own 
representatives in the major Dominions. As to (1), the present form perpetuated 
a state of affairs long passed away under which the Governor-Greneral was not omy 
the representative of the King, but also the agent and the mouthpiece of the Colonial 
Office. The Governor-General did not to-day in any way act on the instructions 
of the Dominions Office in the sense of pressing the views of His Majesty’s Govern- 
ment on the Dominion Government. If Lord Byng drew the attention of the 
Canadian Ministers to certain questions, it was on his^ own responsibility and hot 
on instructions. So far as he was concerned he had, since he became Secretly of 
State, always corresponded direct on all important matters with the Prime Minister 
and sent copies to the Governor-General. The present procedure was purely a 
survival of form. It might be interesting to recall that at the conference of 
Sir Robert Borden and Mr. Hughes had raised this question of communications and 
had hoped that all communications should go from Government to Government 
This was strongly opposed by the then Secretary of State, Mr. L^g, on the ground 
that there might be some feeling on the part of the Governors-General that their 
status was being impaired. A compromise was reached that the kind of questions 
which had been discussed with British Ministers at the conference imght be discussed 
direct between Prime Minister and Prime Minister, and the practice had continued . 
of using this channel of communication in all important mattery As a ^tter o± 
practical convenience these communications went through the Governor-General s 
office because he had the cyphers, codes, &c., and the only question really was wither 
it was desired to extend the present system of communicsttion between Prime 
Ministers. 

Mr. BRUCE observed that it was important to cle^ this matter up. There 
had been instances where he had sent cables diiwt withemt passing throng the 
Governor-General. There was once an instance when the Governor-General called 
his attention to his not having been sent a copy. 

Mr. MACKENZIE KING said that there had been no instances of this kind 
in Canada. 

LORD BALFOUR observed that there appeared to be a real difference in 
practice between Australia and Canada. 



Mb. AMERY did not think there was really a difference. The real importance 
of the system of communication between Prime Minister and Prime Minister lay in 
the fact that it insured not only that the Prime Minister saw the telegram, and that 
it was not dealt with purely departmentally, but also that he saw ana approved the 
answer. The question of the channel appeared to be ^ question of convenience 
whether it was desirable to alter the work of cyphering, &c., from the Governor- 
General’s to the Prime Minister’s office. At this end he saw no objection whatever 
to the change, but it was necessary to consider the feelings of the Governors-General, 
and as a matter of courtesy to them he would like to consult them before any resolution 
was passed. 

Mb. MACKENZIE KING observed that it was also necessary to consider the 
feelings of the members of Parliament in Canada. 

Me. AMERY said that personally he saw no objection whatsoever to the proposed 
change, and he could quite understand the misunderstandings that might have arisen 
on occasion. He only asked that before any resolution was passed the Governors- 
General might be consulted. 

SIR AUSTEN CHAMBERLAIN was a little anxious lest the big question 
mvolved might be lost in the discussion of questions of form. As he understood it, 
it was not proper nowadays to employ the Governor-General as the mouthpiece to 
expound the policy of the British Government, but that policy should be expounded 
by someone who was able to explain the views of His Majesty’s Government and also 
able to ask for an interview with the Dominion Prime Minister if necessary. If 
the different parts of the Empire were to act together the great issue seemed to be 
not how to alter the system of communication, but how to create a proper channel 
which did not at present exist. 

Mr. MACKENZIE KING said that his idea was that His Majesty’s Govern- 
ment should have a representative who could communicate confidentially the views 
of the British Government to the Dominion Government. 

LORD BALFOUR understood that in the old system a Governor- General was 
used as a channel of argument by the Home Government, and that this had now 
been abandoned in substance but remained in form. 


Mb. MACKENZIE KING said that the position was that he had ceased to 
be the agent but remained the channel of communication. 

x-u BALFOUR aslmd Mr. Mackenzie King whether he wanted something 

that would correspond to a High Commissioner ? 

Mb. MACKENZIE KING said that they were not pressing it so much from 
their side as l^use at present the Home Government’s views were not getting across 
as they should like to have them presented. ^ ° 

Mr. COATES desired to make a suggestion. As he understood it the idea was 
to s^up an org^sation which would improve the method of consultation by which 
the Dominions Governments should get more direct information. Could it not be 
done by linking up the Prime Ministers’ officers, by having liaison officers from the 
Dominions in ttie Cabinet Office here and vice versd f 

LORD BALFOUR enquired whether the practice need be the same for all. 

would ha “to “U'eto 

j AUSTEN CHAMBERLAIN observed that it seemed to him that at wthAr 
thwe was a gap There was no one in Canada wW afp^Mtottor ooSd 

for expirations or who could, on instructions from here give exolana- 
tions as to some despatch or teWram. The Governor-OPTi^arai 

HMhouSthat^/^’ discharge a sir^lar functioV 

•He thought that it was n^essary to unprove the liaison not onl| in CanS bu t ako 

here. It was desirable that Dominion Governments shonT/1 arvnrSriV ^ 

sentatives here persons in possession of thS S 

, HERTZOG agreed with Mr. Mackenzie TCina ttc, f n a 

thS^H^h^SSonOTshad*’*nw™^^(IS'th'1*^”r” diplomatic statuXhan 
aaTeprJentingIhe S jtouid beTu?ZlVl?f* ?<>™m?r-Senerars position 
ol the ttovernmmt to ^ndOT fopreemUtire 
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Mr. BRUCE said that there were three questions : — 

1. The question of the channel of communication. 

As to this, it would be quite easy to remove the staff from the Governor-General's 
office to the Prime Minister’s office, from which all communications could go, copies 
being sent to the Governor-General. There appeared to be no difficulty about this. 

2. The question whether there should be any representative of His Majesty’s 
Government in the Dominions 1 

At present. Dominion Governments got no views except by despatches. He 
thought that there would be an enormous advantage in having someone directly 
representing His Majesty’s Government. 

3. The question of Dominion representation here. 

This could be dealt with later. 

Mr. MACKENZIE KING said that it was an anomaly and an absurdity that 
there was no representative of His Majesty’s Government in Canada. 

Mr. AMERY observed that the- Governments of the British Empire were 
attempting to do by despatch and telegram what no two foreign Governmaats 
attempted to do. However carefully worded, there was no saf^uard against a 
serious misunderstanding arising from written or cabled despatches. He thought 
that it was important that such communications should be supplemented by a 
personal interchange of views. There was at present nobody who could talk on 
behalf of Great Britain to Canada, or nice versd, as the French Ambassador talks to 
the Foreign Secretary. Personally, he hoped that it would be possible to rectify that. 

SIR AUSTEN CHAMBERLAIN said that it appeared Mr. Mackenzie King, 
Mr. Bruce and General Hertzog would all like to have established in their countries 
a representative of the Government of Great Britain. Was it right to think that the 
other Dominions desired the same thing ? 

Mr. FITZGERALD said that there were certain anomalies with regard to the 
position of the Governor-General which were subject to misrepresentation and which 
should be done away with, e.g.^ the Governor-General was described as “ The Officer 
Administering the Government of the Dominion.” He thought that there should be 
representatives of the Dominions having direct access to Ministers in Great Britain, 
but the difficulty was not so great in the case of the Irish Free State, because they 
were not 12,000 miles away, as was the case with some of the other Dominions. 

LORD BALFOUR thought that the discussion had been carried as far as it 
could be carried that day. He would naturally wish to inform the Prime Mmi^er 
and his Cabinet colleagues before the matter was carried further . He gathered I'hat 
the general view was that the employment of the Governor-General as the mouth- 
piece of the British Government had become obsolete, and that the duties oi the 
representative of the Crown oi^ht not to be mixed up with those of the representative 
of the British Government. The present system was apt to give rise to niisimder- 
standings of a mischievous character. Fie thought Aat there should be no amcui y 
in having an improved method of intercommunication which would not involve the 
Crown and would enable Great Britain and the Dominions t^ommunicate with OTe 
another more adequately and freely than they did to-day. He proposed ^ 
colleagues whether they agreed with this view, and, if they did, they could 
proceed to give the matter a second reading. 

Mr. COATES desired to make it clear, on behalf of New Zealand, that they 
would prefer to keep the existing system of communication and to see a h^ing-w o 
the Prime Ministers’ departments. It would be a mistake, in his view, to do anything 
to diminish the dignity or the status of the Governor-General. 

Mr. AMERY said that Mr. Coates had made a very _ interesting suggestion, 
somewhat different in form from that of Mr. Mackenzie King, but no necessar j 
incompatible with it. 

LORD BALFOUR said that it was quite evident that the a'pplication of the 
general principle would have to be worked out, having regard to the circumstances 
of each separate Dominion. 



Me BRUCE enquired whether Lord Balfour included in the general principle 
the question of access of the Dominion High Commissioners to British ^Ministers? 


LORD BALFOUR thought that to be a matter of method whicli it was not 
necessary to study to-day. 

Mr. AMERY thought that the question of access need not create anv difliculty, 
certainly not any oMOur-'pi'O'pre on the part of the Dominions Odice. I here was 
already access on the part of the High Commissioners t<j tlie various tioverninent 
Departments when they wanted to get doAvn to business, but tiicv naturally as a 
matter of convenience came to his office in the first instance liecansc they I’egardcd 
it as their advocate and not merely a liaison and also because there was generally 
a history to these matters which the Dominions Office alone cf»uld supply, with the 
consequence that if they approached another Department first that Department 
would probably delay till it had consulted the Dominions Office. In foreign afl'airs 
the High, Commissioners were already in the closest touch with the Foreign Secretary 
when they were at Geneva. There was really to his mind no important constitutional 
point involved. 

Mr. COATES said that there was the important question whether a High 
Commissioner should deal with foreign affairs and whethei’ he should act as the 
medium of communication with his Prime Minister in matters of the utmost delicacy 
and secrecy. 


Mr. MONROE agreed with the position of New Zealand, and said that they 
were content in New Zealand with the present arrangements. 

Mr. COATES said that they would like closer liaison between Governments. 

Mr. BRUCE stated that the High Commissioner was the representative of the 
Dominion Government, and how much authority he was entrusted with was a matter 
for the Government of the day in the Dominion to decide. 

SIR AUSTEN CHA.MBERLAIN said that some suggestions had ali'eady been 
made as regards the relations of the self-governing parts of the Empire with f*oi*eign 
Powers. Some were mere matters of form, b^ut some were matters of great 
importance in the foreign relations of the Empire. Of the first kind was 
the niatter of the exequaturs of consuls. He saw no difficulty in so 
adjusting the practice as to arrange that the exequaturs for foreign 
consuls in the Irish Free State might be countersigned by a Minister 
of the Irish Free State and similarly with other Dominions.' But beyond 
this was, the question of how negotiations with foreign Powders should be carried 
out and what should be the relationship in these matters between the various parts 
of the Empire. Sometimes these negotiations concerned all, sometimes one or other 
more actively and the rest very little or not at all. TVhen any part of the Empire 
was negotiating with any foreign Power it ought to keep any other part likely to 
be interested fully informed. If the negotiating Government received no adverse 
co^ents or observations it might consider itself entitled to proceed. If on the 
other hand, the policy involved in the negotiations was of a more serious kind, 
t.e.. it It would involve direct obligations on some other part of the Empire the 
negotiating Government should carry the matter further and have a full consultation 
With all those concerned. 


Mr. MACKENZIE KING stressed that that was really the present practice. 

Mr. BRUCE agreed that that was how they interpreted the present position. 

SIR AUSTEN CHAMBERLAIN then read the following statement : 

engaged in negotiations affecting foreign relations 
sphere must keep tlm other Governments likely to be interested 
doing. So long as it receives no adverse comments, 
and so long as its policy involves no active obligations on the part of the other 
Governments, It may proceed on the assumption that its policy is generally 

XS GovernSentTi^^fl^^^^^^’ which^ would involve thl 

other Governments in any active obligations, obtain their definite assent.” 

had ^•^® present 

came through the^oY^&e^ 
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liable to expose itself to a snub. In the memorandum which the Free State 
Government were circulating they gave instances of this state of affairs. The Free 
State Delegation was very glad to know that no difficulty would arise about 
regulating the position with regard to the exequatur of foreign consuls. They fully 
realised the necessity in the conduct of any foreign negotiations of keeping the 
British Government or any other Dominion Government interested most fully 
informed. Moreover, they appreciated the position of the Foreign Office in London 
in the present circumstances. 

LORD BALFOUR observed that the present system under which the foreign 
affairs of the Empire were largely conducted bv the Foreign Office in London was not 
a part of the constitutional relationship of the Empire but a mere matter of 
convenience. 

SIR AUSTEN CHAMBERLAIN said that there was an infinite variety of 
negotiations; for instance, Canada and the United States of America, with their 
long land frontier, might want to negotiate about water-power, which only concerns 
them, or cattle disease or smugglers. 

LORD BALFOUR observed that if it was a question of smugglers, the Govern- 
ment of Great Britain became interested as responsible for the West Indian Islands. 

SIR AUSTEN CHAMBERLAIN said that, on the other hand, there might be 
negotiations which concerned all parts of the Empire. 

LORD BALFOUR thought that all were agreed that there are cases in which 
separate negotiations were desirable. This was less likely, perhaps, in the case of 
Islands like Australia and New Zealand than it was in the case of Canada. There 
w'as no suggestion that at the present stage of Imperial development London must 
not be chiefly responsible for the conduct of foreign affairs. Subject to that 
qualification, if it was a qualification, he gathered that all were prepared to accept 
the statement of the Foreign Secretary. 


SIR AUSTEN CHAMBERLAIN asked leave to mention a subject which he 
thought was a matter of some importance. When the protocol which was the joint 
work of the representatives of the various Governments of the Empire and other 
members of the League was considered, it was agreed by all that it was inexpedient 
that the different Governments of the Empire should ratify that protocol. There 
w’as some difference of opinion, however, how far they could accept the general 
principle of compulsory arbitration in all cases. The view of His Majesty’s Govern- 
ment had been that situated as the British Empire was it would not be safe to accept 
the obligation to refer all questions to arbitration. They were prepared in all 
suitable individual cases to accept arbitration, and in the past the British Empire 
had probably undertaken to arbitrate more cases than any other foreign country, but 
the present proposal to refer all questions to arbitration was a different matter. 

Mr. LAPOINTE said that Canada was not prepared to ratify the protocol, but 
was in favour of considering further the principle of compulsory arbitration. 

SIR AUSTEN CHAMBERLAIN said that the answer of the Canadian Govern-- 
ment was one of the reasons why he wished to bring this question before the 
Committee, because a very difficult situation would arise if one Government of the 
Empire undertook to refer all questions to arbitration and other Governments refused 
to undertake that liability. He did not ask for a decision on that day, but only for 
permission to circulate a paper which he had prepared. 

• LORD BALFOUR imagined that everyone would approve of that. 


2, Whitehall Gardens, S.W. 1, 
November 4, 1926. 


.0 




[This Document is the Property of His Britannic Majesty’s Government.] 
Printed for the Im'pericd Conference. NoveTnher 1926. 


Copy No. 6 


IMPERIAL CONFERENOEI, 1926. 


Committee on Intep-Impepial Relations. 


Minutes of the Seventh Meeting of the Committee, held in the Cabinet Room, 
Fokeign Office, S.W. 1, on Thuusday, Novembeb 4, 1926. at 3 p.m. 

Present : 

The Right Hon. the Eael of Balfour, K.G., O.M., Lord President of 

the Council {in the Chair). 

Great Britain. Canada. 

The Right Hon. Sir Austen Chamber- The Right Hon. W. L. Mackenzie King, 
lain, K.G., M.P., Secretary of State C.M.G., Prime Minister. 

for Foreign Affairs. Hon. E. Lapointe, K.C., Minister 

The Right Hon. L. S. Amery, M.P., of Justice. 

Secretary of State for Dominion 
Affairs and the Colonies. 

Commonwealth of Australia. "New Zealand. 

The Right Hon. S. M. Bruce, M.C., The Right Hon. J. G. Coates, M.C., 
Prime Minister. Prime Minister. 

The Hon. J. G. Latham, C.M.G., K.C., The Right Hon. Sir Francis Bell, 
Attorney-General. G.C.M.G., ‘ K.C., Minister without 

Portfolio. 

Union of South Africa. ' Irish Free State. 

General the Hon. J. B. M. Hertzog, Mr. Kevin O’Higgins, T.D., Minister 
Prime Minister. of Justice. 

The Hon. N. C. Havenga, Minister of Mr. Desmond Fitzgerald, T.D., 
Finance. Minister for External Affairs. 

Mr. P. McGilligan, T.D., Minister for 
Industry and Commerce. 

I Mr. J. Costello, K.C., Attorney- 
' General. 

Newfoundland. 

The Hon. W. S. Monroe, Prime Minister. 

The Hon. A. B. Morine, K.C., Minister 
without Portfolio. 

The following were also present : 

Great Britain. Canada. 

Sir William G. Tyrrell, G.C.M.G., Dr. O. D. Skelton, Deputy Minister for 
K.C.V.O., C.B., Permanent Under- External Affairs. 

Secretary of State for Foreign Affairs. 
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New Zealand. 

Mr. F, D. Thomson, C.M.G., Clerk of 
the Executive Council. 


Irish Free Siafe. 

Mr. E. J. Smyth, Principal Officer, 
Department of Industry and Com- 
merce. 


Sir M P. A. Hankey, G.C.B., Secretary to the Committee. 

Mr. E. J. Harding, C.B., C.M.G., Deputy Secretary to the ('ommtitee. 

Mr. P. A. Koppel, C.B.E. (Foreign Offm^ I JqI^i Aesi.<taiit Secretaries 
Mr. C. W. Dixon, O.B.E. (Dominions Office) > (U)mmittee. 

Mr. Jean D^sy (Canadian Delegation) J 


LOED BALFOUK asked Mr. Lapointe to make a statement as tu the 'I'rtiaty of 
Locarno on behalf of Canada. 


Mr. LAPOINTE made the following statement : — 

“ We have not been able to conclude that we should adhere, under the 
optional clause, now that the Treaty of Locarno has been definitely concluded 
and ratified. 

“ The Treaty involves additional obligations in a European field which, 
while of interest to us as to all the world, is not our primary concern. 

“This view is consistent with our previous attitude on Article U) of the 
Covenant and the Protocol of Geneva, of which Locarno has been called the 
posthumous child. 

“ It is apparently also in harmony with the decision of the Government of 
Great Britain not to accept additional obligations on the eastern boundary of 
Germany, as more remote and indirectly of concern than the western boundary 
situation. 

“ The possibility of each part of the Empire deciding its course freely wa.s, 
of course, contemplated by the inclusion of the optional clause ns to Dominion 
signature and by the decision of the British Government to sign in any case. 

“ It may be urged that difficulties will arise if one part of the Empire 
should be at war and others not, and that we should, therefore, adhere to the 
Treaty to avoid this difficulty. 

“ This is a real difficulty, but not a new one, and not raised by the Treaty 
alone. 

“ If we do not sign, the question remains as it was, to be settled as occasion 
arises in the light of the conditions and needs of that day, and in full regard of 
our obligations as a member of the British Commonwealth and of the l^eague of 
Nations. 

“ I have also noted the view that adherence now by the Dominions would 
make it less likely that we would be involved in war, by deterring any aggressor 
from facing what would be overwhelming odds. There is some force in that, 
but it might perhaps be urged in connection with most military alliances. In 
any case, we would have to consider whether the additional security for 
Continental Europe thus provided would not be more than offset by the danger 
to Canadian unity and progress involved in the assumption of fresh burdens 
when our neighbours to the south have not assumed even those which we already 
have in the League. 

“ We regret not to be able in our present light to adhere to the Treaty, 
but such action is in no way due to lack of appreciation of the motives which 
decided the British Government to carry it through, and of the spirit which has 
animated its conduct of international affairs since Locarno.” 

Mr. MACKENZIE KING added that the fact that the United States had not 
assumed any obligations in European affairs placed the Canadian Government in a 
somewhat difficult position. 

Mr. BRUCE stated that in the Commonwealth Parliament he had said that 
the Commonwealth Government viewed with gratification that great progressive step 
forward; they had been kept informed of negotiations and were entir^y in accord 
with what had been done, but he would not ask the Commonwealth Parliament to 
take action until after the Imperial Conference. The question arose whether it 
was desirable that some parts of the Empire should adhere and others should not : or 
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wlietlier all parts should, not take the same course. The only difference involved in 
adhesion to the Treaty was that if the Commopwealth adWed and from the Treaty 
there arose some necessity to take action of a minor character, there would be a 
moral obligation on the Commonwealth to take such action. If the Commonwealth 
had not adhered, such action might be left to Great Britain. But if the situation 
which arose were similar to that of 1914, the question whether the Commonwealth 
had or had not adhered would not make any difference. In a life and death struggle 
Australia would participate. At the moment he wished to hear the general view of 
those present, and subsequently the Commonwealth Government would advise their 
Parliament what course to pursue. If the general view that these treaties 
were of great importance and that the prestige of Great Britain would be helped 
by the Dominions coming in, he would certainly agree, but the adoption by different 
parts of the Empire of different courses of action would suggest to foreign Powers 
that there was a difference of opinion. 

Mr. COATES stated that New Zealand was very much concerned as to becoming 
responsible for obligations to which she might find it difficult to give effect. New 
Zealand asked for full consultation; she had had every opportunity of expressing 
her views, and had expressed them as negotiations progressed. New Zealand was 
anxious to help in a small way to bring about a stabilised position and to help in 
the direction of peace. The Treaty was, in fact, a TreaW of Peace, and not so 
much in the interest of New Zealand, of the Empire, or of Great Britain, as of the 
world as a whole. 

If Great Britain were threatened New Zealand was also threatened. When all 
the Dominions had expressed their views, isew Zealand would leave it to the Foreign 
Secretary of His Majesty’s Government to use his judgment as to the action to be 
taken. The New Zealand Government had not asked their Parliament to take any 
action in regard to the Locarno Treaty, but he, personally, thought that there was no 
doubt that, if they were asked to approve adhesion, they would do so. New Zealand 
was closely wrapped up in the welfare of His Majesty's Goverpmeut, particularly 
as they offered protection and means of security, and there was no doubt that if a 
situation similar to that of 1914 were repeated. New Zealand would be found beside 
the Mother Country, and the position would, he thought, be similar if any other 
part of the Empire were threatened. 

GENERAL HERTZOG said that he had informed the Union Parliament that 
he did not feel justified in expressing an opinion as to adhesion to the Treaty 
at the moment, because he first wished to hear from the Ggyernment in London why 
it should be necessary for the Dominions to subscribe to the Treaty. The Union 
should not enter more deeply into matters concerning Europe and Great Britain, 
unless cause were shown. Each part of the Empire had matters affecting it more 
or less particularly. The question aro^ how far cause had been ^own for South 
Africa, by subscribing to the Treaty, to assume greater obligations than those 
involved under the Covenant of the League. All members of the League had to 
perform the obligations of the Covenant; but the Treaty of Locarno would involve 
greater obligations upon the parts of the Empire participating in it. So far as the 
obligations of the Treaty were concerned, all the Dominions were greatly indebted 
to Sir Austen Chamberlain for bringing about a state of security which would help 
France and Germany to put aside anxiety and to look at mattere ih 9* more business- 
like way. Would thie participation of the Dominions in the Treaty add to that sente 
of security ? France and Germany knew that, if the contingency arose. South Africa 
would act no less effectively than if she had adhered to the Treaty. Assuming that 
Great Britain had taken action in support of Germany under the. Treaty, and the 
Council of the League gave a decision against Germany, Great Britain would have 
to withdraw support of Germany; the position would, be less embarrassing to the 
Empirs if tlis Dominions were not similarly involved. TV^ould it not be bottor if th© 
Dominions were to stand waiting for the proper moment to intervene? He agreed 
with Mr. Bruce that it would be undesirable that some party of the Empire should 
participate and others diould not, as this would leave an impreteion of division. 
Unlegs good cause were shown for the participation of the Unioii, it would better 
if the Union were left out and action under the Treaty left to Great Britain, there 
being the ultimate assurance of the .Covenant of the League that the Empire woidd 
. stand by her. South Africa was in nmeh the same position as Canada, th(>ugh special 
. circumstances resulting from the neighbourhood of the United States die! not arise 
in her case. 
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Mb. MACKENZIE KING explained that what he had in his mind when he 
made his previous remark was the difl&culty of holding the Canadian people down 
and attracting immigrants to Canada, when in the United States there was this 
feeling of getting away from entanglements in Europe. 


GENERAL HERTZOG said that the view was common in South Africa that 
the Union should be entangled as little as possible in European questions. If it 
adhered to the Locarno Treaty not only would they mix themselves up with these 
questions at once but they would create a feeling unfavourable to the sentiments which 
would make them stand together with Great Britain when the necessity arose. He 
thought it was better for ultimate co-operation if they did not ask the Itnion Parlia- 
ment to accept the obligations of the Treaty. 


Mr. O’HIGGINS said that he was not authorised to express the opinion of his 
Government either in favour of or against adhesion. They would like to consider 
the matter further. Sir Austen Chamberlain had stated iii the House of Commons 
in November 1925 that it was not possible to discuss such questions by telegram or 
despatch. He did not think that if such consultation had taken place it would have 
been possible to improve on what had been done. The admiration of the Irish Free 
State Government for the policy and action of Sir Austen Chamlterlain had been 
expressed by Mr. Fitzgerald in the Bail. He pointed out that Article 9 of the Treaty 
implied that without such a provision the Dominions would have been bound even 
in the absence of Dominion negotiators and signatories. Would the adherence of the 
Irish Free State Government tend to strengthen the pact? The Free State Govern- 
ment were modest enough to think not. Under the present position, if His Maiesty 
on the advice of his Government in Great Britain declared war, technically the Free 
State were at war and the enemy could attack them. If this view were right, adhesion 
to the p^t would carry with it the obligation to be at war not onlv technically but 
offensively. Critics of the Irish Free State Government might argue that adhesion 
would carry with it the obligation to send an expeditionary force to the continent and 
euch criticism would be very undesirable politically. The Free State were in a’ very 
demilitari^d condition, the army having been reduced from 50,000 to 12,000 so 
mat me adhesion of the Irish Free State was not likely to prove very effective. The 
Frw State representatives were not authorised to express any definite opinion as to 
ndnesion, but the trend of their collective minds was in the negative dir ^tion. 


Mr. MONROE said that he thought it was safer for all parts of the Empire to 
ehow a mited front It was safer to adhere than not to do so, and he intended to 
ask the Legislature of Newfoundland to adhere. 


AUSTEN CHAMBERLAIN said that all the Dominion representatives 
present had shown approval of the steps taken, the policy pursued by His Majesty’s 
Government and the methods by which they had secured the object desired by alb— 
me preservation of peace and the avoidance of a disaster such as that of 1914 This 
had given great satisfaction both to him and to his colleagues. His Majesty’s 
Government would have liked to have personal conference with the Dominions at an 
earlier stage When they suggested an earlier meeting of the Imperial CoSerLce 
to consider the questions connected with the Protocol, mie of their main objSts vms 
to ajrive at a common decision as to a substitute for th^ Protocol. It was 3?cessl?v 
for him to insist on the object of His Majesty’s Government or enter into the situation 
if confronted them. His profound conviction was and had been that unless 

it had been possible rapidly to change existing conditions in Europe the onnortunitv 
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there was an obligation on each member to contribute its share. These obligations 
bore quite a different aspect from that originally contemplated owing to the 
abstention from the League of the second greatest naval Power in the world, the 
United States. Consequently, all parts of the Empire were deeply committed by 
the Covenant in the event of European disturbance, though there was no commitment 
to send any soldiers to fight in such an event. By the Treaty of Locarno His 
Majesty’s Government had undertaken, if the emergency arose in a particular area, 
to go to the assistance of the party attacked with all their strength. Mr. O’ Higgins 
had referred to Article 9 of the Treaty. The position, as he understood it, was that 
the contracting party to the treaty was H.M. the King, and it was His Majesty 
who gave the undertaking of assistance; Article 9 was necessary in order to define 
the extent of the assistance which His Majesty would furnish. 

The Dominions representatives had approved generally the policy and action 
of His Majesty’s Government, but had asked whether it was necessary for the success 
of this policy that the Dominions should adhere. The attitude of the Government 
in London necessarily differed from that of the Governments of other parts of the 
Empire. It was axiomatic in Great Britain that if the safety of a Dominion were 
at stake the whole resources of Great Britain would be placed at its disposal. The 
greater the guarantee that the Dominions would act with Great Britain the greater 
was the peril to any Power which brought down upon itself the sanctions. If Prance 
or Gemany were the aggressor, not only would they find their neighbour against 
them, but they would also have the whole strength of Great Britain against them, 
and if there were the same guarantee as to other Dominions it would be a still more 
formidable restraint against any aggressive tendencies in any particular coimtry. 
If they asked whether any serious consequences would follow from the Dominions 
not adhering, he would say no. He thou^t that people at large would think it was 
almost certain that in a great crisis the Empire would act together. Unanimous 
adherence, however, would produce a great effect, if it was felt that the whole weight 
of the British Empire was to be used to prevent aggression. 

With regard to the demilitarised zone, under the Treaty of Versailles, any act 
against the demilitarisation provisions gave the parties a right of going to war. 
Under the Locarno Treaty it had been provided that such cases should go to 
arbitratior and only one case was taken out of that, the case of an assembly of armed 
forces in the demilitarised zone. Such an assembly could only have one purpose, and 
the object pf providing a demilitarised zone would be lost. Consequently, there was 
little difference between the obligations under the Treaty of Locarno and those under 
the Covenant, though there was greater precision in the former as to those obliga- 
tions. He would have been glad if the whole Empire, feeling that the obligation 
was so little more than that previously undertaken, and of a nature so little likely to 
mature, could have unanimously agreed to adhere. If all parts of the Empire were 
not prepared to take this action he was disposed to agree with those who thought 
that unanimity was important and that it was better that none should adhere. 

GENERAL HERTZOG wondered whether there might be a risk if it were 
thought that Great Britain would in any case support any Dominions which became 
involved in war. 


Mr. AMERY said that, if consultation proceeded on the lines discussed at the 
previous meeting of the Committee, no part of the Empire was likely to drift into war 
without being aware how far it had benind it the opinion of the rest of the Empire- 

Mr. BRUCE felt very keenly that there should be common action. While Aey 
all felt that the Dominions could not be expected to ratify every treaty entered into 
by Great Britain, this Treaty of Locarno had done so much towards that peace that 
they all desired that he would prefer to go and ask his Parliament to agree to 
adhesion. If the Dominions did not take such action, it appeared to him that they 
were failing to fulfil the obligations involved in the conception of equality of status. 

SIR AUSTEN CHAMBERLAIN agreed that nothing could better emphasise 
the independent status of the Dominions than if each Dominion separately ratified. 

Mr. MACKENZIE KING alluded to Mr. Meighen;s declaration that he was 
not in favour of Canada participating actively in war until mere had been a general 
election as one of the circumstances likely to lead to difficulty in inducing e 
Canadian Parliament to approve adhesion. 

LORD BALFOUR said he gathered that Canada would in no circumstances be 
able to adhere. 
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Mr. MACKENZIE KING said he was afraid that it would be impossible to 
induce Parliament to approve adhesion. 

Mr. COATES suggested that a general resolution on the subject should be put 
before the Committee. 

LORD BALFOUR said that there appeared to be three possible courses : — 

1. Unanimous adhesion. 

2. General approval by the Dominions of the course adopted by His Majesty’s 

Government, without adhesion. 

3. No action whatever. 

He personally thought that there was much to be said for the second course. The 
future management of foreign policy would be easier if there were approval of policy 
after consultation, rather than Parliamentary debates in seven Parliaments. He 
asked Sir Austen Chamberlain what would be the effect on foreign countries of the 
adoption of the second course which he had mentioned. 

SIR AUSTEN CHAMBERLAIN thoi^ht that what would be most impressive 
would be ratification by each independent Government of the Empire. This being 
impossible, a declaration of approval by the Imperial Conference of the action of His 
Majesty’s Government would nave the greatest effect. 

After some discussion as to the possible wording of a resolution, 
Mr. MACKENZIE KING said that he was much impressed by Lord Grey’s recent 
statement that it was a mistake for the Dominions to go in for anything half- 
heartedly. Canada was satisfied with the Treaty and with all its terms ; there was 
no question at all of that; and if the situation arose Canada would do her part. But 
was it wise to open up in the Canadian Parliament a debate as to whether Canada 
had approved or not 1 

.Mter further debate, it was agreed that, in the light of the discussion at the 
meeting, a draft resolution should be prepared and should be submitted to the 
Committee. 

Adherence of the United States to the Protocol establishing the Permanent Court of 
International Justice. 

There was some discussion on the question of the adherence of the United States 
to the Protocol establishing the Permanent Court of International Justice (Paper 
E. 116) . It was understood that it was the intention of the Dominion Governments 
to reply to the United States Government on the lines of the draft letter circulated 
by the Secretary-General of the League of Nations (Annex C to E. 116) , and that it 
was, therefore, unnecessary that the matter should be further considered by the 
Committee. 


2, Whitehall Gardens, S.W. 1, 
Novemher 4, 1926. 
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The following were also present : 


Great Britain. 

Sir William G. Tyrrell, G.C.M.G., 
K.C.V.O., C.B., Permanent Under- 
secretary of State for Foreign Affairs. 


Canada. 

Dr. O. D. Skelton, Deputy Minister for 
External Af airs. 


New Zealand. 

Mr. F. D. Thomson, C.M.G., Clerk of 
the Executive Council. 


Union of South Africa. 

Mr. D. Steyn, Private Secretary to the 
Prime Minister. 


Irish Free State. 

Mr. J. P. Walshe, Secretary of the 
Department of External Affairs. 


Sir M. P. A. Hankey, G.C.B., Secretary to the Committee. 

Mr. E. J. Harding, C.B., C.M.G., De'puty Secretary to the Committee. 


Mr. P. A. Koppel, C.B.E. (Foreign Office) 
Mr. C. W. Dixon, O.B.E., (Dominions Office) 
Mr. Jean D]Ssy (Canadian Delegation) 


\ Joint Assistant Secretaries 
j to the Committee. 


1. Treaty of Locarno. 

LORD BALFOUR said that a draft resolution had been circulated embodying 
the general views of the Committee; but he understood that Mr. Mackenzie King 
had a form which he preferred. 

Mr. MACKENZIE KING then put forward the following draft resolution : — 

“ The Conference has heard with satisfaction the statement of the Secretary 
of State for Foreign Affairs with regard to the efforts made to ensure peace in 
Europe, culminating in the agreements of Locarno; and congratulates His 
Majesty’s Government in Great Britain on its share in this successful contiibu- 
tion towards the promotion of the peace of the world.” 

THE COMMITTEE agreed to recommend the new draft to the Conference for 
adoption. 

2. System of Communication and Consultation. 

Position of High Commissioners in London. 

Mr. BRUCE said that, as far as Australia was concerned, she had been 
interested in this question for a long time. It was essential for Australia that she 
should be kept fully informed with regard to the action and policy of the British 
Government in regard to foreign affairs. Communications had greatly improved 
lately, and the British Government had shown themselves ready to keep the 
Dominions informed. It was necessary that the Foreign Office should know what 
documents the Australian Government wished to see. He had discussed with Lord 
Curzon and Mr. Ramsay MacDonald what could be usefully done in order to improve 
matters. As a result he sent an officer over, and he had been given the greatest 
possible assistance. He had, for instance, been given information as to the back 
history of the events mentioned in the Foreign Secretary’s statement the other day. 
In the Dominions public opinion had no knowledge whatever as to foreign affairs, or 
the policy of Great Britain. The Commonwealth Government having now got the 
past history, were in a position to inform the press. There were two sides to this 
question : (a) That the Dominion Governments should be kept fully informed with 
regard to the confidential side of foreign affairs ; and (&) that the public should be 
kept generally informed. He doubted whether the present system carried out {h ) ; 
but that was a matter for the Dominions themselves. At the Imperial Conference-s 
they were able to discuss matters, but they then returned to their countries ; policy 
might change, but not sufficiently for consultation ; yet the definite change might 
come^ suddenly and thus come as a shock. A confidential man with access to the 
Foreign Office could watch the gradual change and report it as it came The 
Australian Government thought that the High Commissioners might have the right 
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of access to Ministers in Great Britain ; it would depend on the sort of people they 
sent as High Commissioners whether the Dominion Governments would get the 
necessary information as to the trend of affairs. He suggested that the High 
Commissioners should be the unofficial channel and should (1) be entitled to see 
confidential communications ; (2) should be entitled to have access to Ministers ; and 
(3) should be used by the Dominion Governments to give the unofficial views of their 
Governments. These views could not be set out in official despatches, which must be 
carefully drafted in view of possible future publication. He thought that these 
duties could be carried out by the High Commissioners, as liaison officers must neces- 
sarily be juniors. The Australian system of a liaison officer worked well, but he 
thought it should be a senior representative who carried it out. The question of 
representatives of Great Britain in the Dominions was a matter for Ministers here. 

The other point raised by Mr. Coates in his memorandum had been a 
proposal for something in the nature of a secretariat.- As to foreign affairs, his 
view was that if a representative, such as he had described, were appointed, he 
should be assisted by a junior responsible officer, who could do the spade work for 
the High Commissioner, which in itself would be a very considerable task. This was 
quite distinct from the proposal for a secretariat. He was in favour of such a 
proposal, but would not press it; and as regards foreign affairs he was confident 
that this should be regarded as outside its scope. He would prefer a secretariat to 
deal with economic matters. 

Mr. MACKENZIE KING said that he agreed with Mr. Bruce’s views as to the 
position of the High Commissioner as an unofficial channel of communication, with 
the right of approach to Ministers in Great Britain, and assisted by the necessary 
staff. 

LORD BALFOUR, having raised the question as to possible publication of 
communications between High Commissioners and their Government if they were 
regarded in an analogous position to that of Ambassadors, SIR AUSTEN 
CHAMBERLAIN said that, as regards foreign affairs, there were two classes of 
communications with Ambassadors — (a) formal despatches from him to His 
Majesty’s Ambassador in a foreign country regarding conversations with foreign 
Ambassadors in London, and despatches from His Majesty’s Ambassador regarding 
conversations with foreign Ministers; and (6) private correspondence between 
himself and His Majesty’s Ambassadors. The former class of communication would 
not be published without the consent of the foreign Government concerned; the latter 
would in no circumstances be published. He presumed that Mr. Bruce had in mind 
communications of the latter category. 

Mr. BRUCE said that the point was that the High Commissioner should be 
in such a position towards his Prime Minister that he could send him unofficial 
information. 

LORD BALFOUR said that a High Commissioner analogous to an Ambassador 
would have to deal with the whole policy of the British Empire. The proposal 
would greatly increase the work of the Foreign Secretary. 

Mr. BRUCE pointed out that a foreign Ambassador, while he would discuss 
with the Foreign Secretary questions affecting only his country and Great Britain^ 
would also probably communicate to his own Government his impressions of the 
atmosphere on all matters of foreign policy. 

Mr. AMERY thought that Mr. Bruce’s experiment of Maior Ca^y as a liaison 
officer had been most valuable ; but he felt that it had stopped short of its fiul utility 
owing to Major Casey being a junior. If a senior had the help of a junior, he woula 
have no difficulty in dealing with the necessary questions. He believed it would 
be useful not as displacing the system of official correspondence be^^n Govermnents, 
but as supplementing it. The whole field of co-operation of the British Empire was 
a wide field of contacts, and it did not seem desirable that onepartmular matter, 
namely, foreign affairs, should be excluded from the duties pf the High Commissioner. 
The High Commissioner should not be debarred from any information whatever. 

Mr. BRUCE said he was not suggesting anytMng new or reyolution^y The 
appointment of a liaison officer had resulted in much better contact -with the Br tish 
Government, but there was a danger that this system might undermine the position 
of the High Commissioner. 

[15355] ® ^ 
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Mr. FITZGERALD said if the liaison ofiftcer were in the same position as a 
counsellor or first secretary is to an Ambassador, such undermining would not 
take place. 

Mr. COATES raised the question whether an arrangement providing for 
consultation through the High Commissioners would not in practice amount to a 
continuous sitting of the Imperial Conference without the presence of the Prime 
Ministers. 

He did not think that a Government would always want information on foreign 
affairs to be oWined through its High Commissioner. High Commissioners were 
appointed for a term of years, and there might be a change of Government in the 
meantime. He saw great difficulty in the transmission of most .secret and 
controversial information through an official whose opinions might be totally opposed 
to those of the Government in office and who would naturally and perhaps 
unwittingly colour his information in accordance with hie own views. 

Agam, though they had absolute confidence in the High Commissioners, he 
was not sure that they had been sufficiently trained in secrecy and confidential work 
to deal with a Government which had not appointed them. 

As High Commissioners must necessarily be appointed for a lengthy term he 
thought it desirable to call attention to these objections. 

He was of opinion that all the Dominions must adopt the same course for the 
reason that no Dominion could allow its High Commissioner to be in a worse position 
than those of other Dominions. 

LORD BALFOUR asked whether Mr. Coates held Mr. Bruce’s idea that each 
Dominion should make its own arrangements to be impracticable. 

Mr. COATES repeated that no Dominion was gx)ing to allow its High 
Commissioner to be in an inferior position. He said he was opposed to any 
interference with the present system of communication through the Secretary of 
State for Dominion Affairs and the Governor-General : for example, by diverting 
all correspondence through the High Commissioner. 

Mr. AMERY said that there was no question of setting up a new channel of 
official correspondence. 

Mr. COATES said the question was whether all information should pass 
thxoi^h the High Commissioner’s Office, thus increasing the status of an official 
who might not be entirely in accord with the views of the Government in office. 

Mr. MORINE asked whether it would not be possible, not to lay down any 
general rule, but for the Prime Minister to authorise the High Commissioner, or 
anybody else, to communicate unofficially with the Government of Great Britain. 


CHAMBERLAIN said the problem was whether it was 
pssible to do awthmg on the side of Great Britain to meet the wishes expressed 
by some of the Dominions and, in particular, to make the causes and process of 
fore^ po.licy to be more clearly known to the Dominions. To begin with conduct 
of affairs in the Foreign Office— the mass of matter which came in was far greater 
than one mdividual could read and digest. A great deal of routine work was 
done in the Office which did not come to him at all. Then to pass to larger questions 
he circulate to the Cabinet the documents which he thought of importance in 

S^^v^omern^S jud^ent on foreign affairs and to Lable them 

at any moment to control his actions. There was less discussion on foreign affairs 
nowadays in the Cabinet than when he joined his first Cabinet twenty 4ars ao-o, 
and this w^ owing to the increase of general business. But the membLs of the 
C^inet ^d the right at any moment to challenge anything he might do The same 
documents which went to the British Cabinet wint to the fiominiolis and thev SSd 
smilarly forin their judgnents. But such documents would reach the Dominions 

quekons as'cabSS'SnteS te 'S Brifair H^fSTuldTS "to'^ 

Dominions Office should & donf away Eren if the 

it it would be T>emiiT>e/l w + 1 .^ x • t , Dominions did not require 
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representatives here, who could keep in touch with the Foreign Secretary, they 
would preserve the atmosphere, and they would help to give life to dead print. 
These men, however, must be well-informed and in ttie confidence of their 
Governments. 

They must be men who could be relied to keep confidential information. If 
such a body existed here, he would arrange to have periodical meetings with them 
at which he could point out new developments and new difficulties, and how they 
were going to be met. If any Government had any question which they wished to 
put, their representative could raise it. He had <iwelt on the proposal that there 
should be a body of Dominion representatives. He would be very glad to give to any 
individual the same access to information as was given to Mr. Bruce’s representative, 
but having regard to the pressure upon his time, due to giving interviews to foreign 
representatives, he would prefer dealing with a body of representatives rather than 
with several representatives individually. Whether the Dominions wanted to have 
officers of this kind, and what position they should hold, was a matter for them to 
decide. All that the British Government could say was that if they wished to appoint 
confidential officers, they would meet those officers and help them. 

GENERAL HERTZOG stated that the Union Government agreed that there 
was a necessity for closer contact between the High Commissioner and the Govern- 
ment in Great Britain. If the High Commissioner communicated with his Govern- 
ment, he would be in the best position to know what subjects would interest his 
Government, and he could mention matters which could not very well be dealt with in 
official communications from the British Government. As to Mr. Coates’s remark 
as to the High Commissioner not being in touch with the Government of his 
Dominion, he thought that if such a contingency arose the Union Government would 
be in a position to deal with it. They would like the High Commissioner for the 
Union to be placed in a position to do what was required. 

Mr. MACKENZIE KING said he would much prefer to get information from 
a British official in Canada. He would rather that Sir Austen Chamberlain should 
communicate with his officer in Canada, than that Sir Austen should communicate 
with a Canadian officer here, whether as regards the communication of information 
. by the British Government to the Dominion Governments, or as regards the method 
^ which the Foreign Secretary in London could ascertain the views of the Dominion 
Governments on any particular matter of foreign affairs. 

SIR AUSTEN CHAMBERLAIN pointed out that, whatever happened, it 
was proposed that all information which now went should continue to be sent. 

iOTr AMERY thought that, in order to create the right atmosphere, the more 
channels of information there were, the better. 

LORD BALFOUR said they were all agreed that existing transmission of 
information should continue as at present. The question was how it was to 
be supplemented. He gathered that the plan was that there should be a British 
representative in each Dominion, and a representative of each Dominion in London. 
If, by any chance, a representative were more efficient, either here or there, it would 
be that ciiannel which would in effect be employed. 

SIR AUSTEN CHAMBERLAIN pointed out that the position in different 
countries varied widely in accordance with the personality of the representatives. 

Mr. FITZGERALD said that the Free State Government were interested in 
all matters of foreign policy, but did not wish to be held responsible for all action 
taken by the British Government, in foreign affairs. He thought that the position- 
might be defined in the following terms : — 

1. The High Commissioners should be given all the privileges of approach to 

Ministers (or their authorised representatives ad hoc) pc^essed by a 
Minister plenipotentiary. 

2. They should be supplied with all documents sent direct between the two 

Govemmenta . . i .• 

3. Their chief business would be to eigxlain and receive explanations. 

4. The work suggested for a liaison officer would more naturally be im^rtaken 

by a competent secretary or counsellor attached to the High Commis- 
sioner’s office, 
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5. Each High Commissioner should chiefly endeavour to find out to what extent 
his own Government might be interested in any ^rticular line or policy 
so that the Dominion might be able to secure full representation m any 
deliberations provoked by the risk of war or other serious international 
crisis. 

He thought that the difficulty mentioned by hfr. Coates might be met by the 
appointment as High Commissioner either of a political officer changing with the 
change of Government, or of a civil servant. 

Mr. BRTICE pointed out that his idea had not ^n that they should adopt 
any formal resolution; he had only widied to clear his own mind on the subject. 
He only thought it necessary that the Prime Ministers should be allowed to appoint 
someone who should have access to confidential documents. 

LORD BALFOUR then read the following formula drafted by Sir Maurice 
Hankey as summing up the discussions which had taken place : — 

“ The Governments represented at the Imperial Conference are agreed that 
it is desirable to improve as far as possible the facilities for intercommunication 
and the reciprocal supply of information in foreign affairs, particularly by 
developing a system of personal contact. In this connection the representatives 
of the Dominions welcome the offer of His Majesty’s Government in Great 
Britain to give full information in regard to foreign affairs, and to discuss 
foreign affairs, with any person representing a Dominion (whether a Minister, 
High Commissioner, Liaison Officer, or other official) who may be nominated by 
his Government for either or both purposes; 

“Any arrangements adopted in pursuance of this plan will be supple- 
mentary to, and not in replacement of, the system of direct communication from 
Government to Government, and the special arrangements which have been in 
force since 1918 for co mmuni cations between Prime Ministers ; 

‘ ‘ The methods of supply of information, and of discussion as between the 
Secretary of State for Foreign Affairs and any representatives nominated by the 
several Dominions, will be arranged with due regard to the great and continuous 
pressure of work in the Foreign Office ” ; 

and it was decided that this formula should be circulated before any further action 
was taken. 

Mr. CHADWICK pointed out that the position of India was different from that 
of the Dominions, in that any formula relating to the Dominions would not be 
applicable to India. 

LORD BALFOUR agreed that this was clearly a matter which concerned the 
Dominions, and not India. 

Mr. BRUCE stated that no one wished to throw additional burdens on the 
Foreign Secretary, and he thought that the proposal would not do so if the proper 
man was appointed. Such a man would only worry the Foreign Secretary on special 
occasions, and he thought it would be better not to arrange to have any regular 
meetings of the body of High Commissioners. 

SIR AUSTEN CHAMBERLAIN said the weight of foreign affairs at present 
rested necessarily chiefly on His Majesty’s Government in Great Britain, but there 
were occasions, like in the negotiations leading to Locarno, when he believed, if a 
body such as had been suggested had existed, it would have been possible to com- 
inunicate the atmosphere during such negotiations. He only contemplated 
discussions with pch a body on major issues of foreign affairs, and not the day-to-day 
work of the Foreign Office — as an instance, he mentioned the situation in China. He 
was in the hands of the representatives of the Dominions as to whether periodical 
meetings should be held. 

Mr. BRUCE said he did not wish that it should be thought discourteous if 
regular meetings were not held. ' 

AMERY said that, as regards matters other than foreign affairs, he held 
mfoimal matings we^ly with the High Commissioners, which gave an opportunity 
for the raisii^ of particular questions, if this were desired. 

Mr. (RATES' then dealt with the second part of the proposals in his memo- 
randum. TheDominions would not go far until they had built up a service. He also 



referred to the possibility of recruiting Dominion candidates for the diplomatic 
service. 

■SIR AUSTEN CHAMBERLAIN pointed out that there were alreadv 
Dominion-born officers in the diplomatic and consular Services. The difficulty was 
that the examinations must be held in London. It was necessary to come to Europe 
in order to obtain sufficient proficiency in languages ; and if they came to Europe for 
this purpose, there was no difficulty in sitting for the examination here. Knowledge 
of languages was essential, and could only be obtained by residence in foreign 
countries. If any Dominion Government liked to second any civil servant for service 
in the Foreign Office for a year or so, the British Government would be glad to receive 
him . Also, if any Dominion Government asked the British Government to lend them 
an officer, they would certainly try to do so. 

Mr. AMERY added that he would be equally willing, as far as the Dominions 
or Colonial Offices were concerned, to receive or lend officers. 

3. Re'pres^entation of the British Em'pire at International Conferences. 

Mr. AMERY said that this subject had been included in the agenda for the 
conference suggested by the British Government. The question had arisen in con- 
nection with the London Conference of 1924 on the Dawes Report, and after that 
Conference Mr. Ramsay MacDonald, who was then Prime Minister, had suggested 
that the subject might be discussed at the enquiry into constitutional matters 
suggested by his Government, which was not, in fact, held. The question was how 
to reconcile the general theoretical decision that the Dominions are entitled to repre- 
sentation at international conferences with practical difficulties which might arise in 
particular cases — ^for example, if the number of British Empire representatives were 
largely to outnumber the representatives from foreign countries. 

SIR AUSTEN CHAMBERLAIN said that two questions were really involved : 
{a) The character of representation at international conferences, and (&) the method 
of invitations to take part in such conferences. With regard to the character of 
representation, questions had arisen in connection with the Lausanne and London 
Conferences on the Dawes sheme. It followed from what had been said at this con- 
ference that the Dominion Governments did not desire to take the responsibility of 
being represented in many cases. There were technical conferences and political 
conferences. No difficulty arose with regard to technical conferences, as the 
Dominions were habitually represented at such conferences by their own delegates. 
It was, however, a different matter with regard to political conferences. If such a 
conference exceeded a certain size, its chance of success would diminish in more than 
geometrical progression. To take an example, at Locarno the key questions were 
settled by conversations between five Powers ; it was a conference of fifteen people, 
but only six people spoke, and this was the reason that the conference had proceeded 
so smoothly and successfully. Consequently, he felt that probably in the present cir- 
cumstances the present system was best suited to the needs of the Empire, but in 
special cases there might be special Dominion interests, and in such a case one of the 
representatives should be appointed on the advice of that Dominion. It was 
impossible that at every n^otiation there should be representation of at least one 
individual from each Dominion. 

Mr. FITZGERALD then read the following statement : — 

“ When the Conference meets to discuss matters affecting the Common- 
wealth as a whole. Dominions should be duly represented with full powers issued 
by the King on the advice of the Dominion Governments. The Dominions could 
be represented by one representative, but all responsibility whatever in these 
matters must derive from the advice of the Dominion Governments to the King.” 

SIR AUSTEN CHAMBERLAIN quoted as a special instance the London 
Conference on the Dawes plan. He pointed out that the British Empire was entitled 
to 22 per cent, of the total reparation receipts from Germany, and that by agreement 
between the Governments of the Empire only a minor portion of that percentage was 
allotted to the Dominions. He asked whether it would be necessary that in such a 
case all the Dominions should be represented at the conference. 

Mr. FITZGERALD thought that in such a case the proper course would be for 
the British Government to communicate with the Dominion Governments, pointing 
out -that Great Britain was chiefly interested, and that it was necessary to keep the 
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number of representatives at the Conference to the lowest limit, and asking whether 
the Dominions wished to advise His Majesty to issue full jmwers to the British 
Foreign Secretary to represent the Dominions. This course would only be resorted 
to when it was obviously necessary. 

LOED BALFOUE asked what would happen if a foreign power lefused to have 
at its conference members of eight different parts of the Empire. 

SIE AUSTEN CHAMBEELAIN stated that at Locarno it would have been 
impossible to have eight separate representatives from the British Empire without 
altering the whole character of the conference, and that in that case foi'eign Govern- 
ments would not have been content to be limited to three representatives. There 
might have been one representative of the Government in London and two repre- 
sentatives of Dominion Governments, but he doubted whether that would have been 
satisfactory to the Dominions Governments not directly represented. At Locarno 
he represented the Government in London who gave him certain instructions, but 
allowed him within the limits of those instructions latitude to speak in their name. 
He asked whether the Dominion Governments would be prepared to give him similar 
latitude. 


what he suggested was that the representative 
^ould, if he represented a Dominion, get his full powers on the advice of the 
Government of that Dominion. No one Government of the Empire should arrogate 
the Mght to appoint representatives for all the Governments. He thought that 
foreign Governments might not appreciate the co-equality of the Governments of the 
Empire. 

• + AUSTEN CHAMBEELAIN thought that foreign Governments appre- 
ciated that no one Government of the Empire could bind the others, but the difficfiltv 
which arose related to voting power. Foreign Governments might claim that if the 
oritish Empire had a certain number of votes they must have the same number. 

®-^LF0UE said that at the Washington Conference the Dominion 
MrSughS^ilS consulted together, but he on occasions had to visit 

KING said that if the Dominions had no immediate interest 
^ be repre^nted and similarly with regard to obligations. At 

DoSonl nW imagine people saying : “ You may wish to have these 

fW 5. obligated, but if you do you must let them be represented. ’ ’ He thought 
Aat Ae principle no taxation without representation ” should apply here The 

-presentation in every case Kg' dS 

full powers issued on the advice of their Governments. representatives had 

CB^MBEELAIN said that at that conference one Dominion 

S“Sj\ut t^™ ‘I*® D^intons 

this (fOTSeS^n^tten^hif Geve^ent should address one invitation to 

approach the Dominion Govem- 

the British X^^^would tSrK to 

separate invitations for each Governmp^ ^ to obtain from foreign Governments 
diplomatic channel, and the Foreign Office would^rnf]^!^^^+ia^- through the 

SLfiSsiSKipSK- ■4=Ai‘S'S.X“ 

Domkdon **“"«*“ '■>‘“e should be direct invitations to the 
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naval conference at Washington there would be three possible courses. (1) The 
United States might address the British Government through the diplomatic channel 
askiim whether the British Empire would participate, and the British Government 

^ method of participation. 
(2) The United States Government might address the British Government through 
the diplomatic channel asking whether the Governments in London, Ottavm 
Melbourne and the other parts of the Empire would be represented : in this case 
XT • would similarly consult the Dominion Governments. (3) The 

United States Government might approach the British Government and the British 
Government might reply asking them to address separate invitations to the 
Dominion Governments through the diplomatic channel 


GENERAL HEBrZOG stated that the conception of the British Empire as an 
entity was one that concerned the Empire, but, from the point of view of the United 
States, the varmus parts of the Empire were different States, and if the United 
States of America wanted to see the Dominions at a conference she should take the 
necessary steps to have them invited. Foreign nations did not look upon the 
Dominions as autonomous, and whenever it suited them they tried to exclude the 
Dominions. It was important that this conception should be corrected. 


Mr. BRUCE stated that a beginning was being made in the explanation of the 
Dominions’ status to foreign countries and that it was better to deal with questions 
of invitation and representation as they arose. 


LORD BALFOUR considered it an impossible position to tell nations that they 
should invite all the members of the British Empire or none. ' 

Mr. FITZGERALD said that in the event of the United States asking the 
British Government whether the British Empire would be represented at a 
conference, he thought that the proper reply would be that the British Government 
were not empowered to speak for all the Governments of the Empire, and that if the 
United States wished the British Empire to be represented they must notify the 
Dominion Governments also. 


LORD BALFOUR replied that, in that event, the United States Government 
might invite the Government in London only. 

Mr. FITZGERALD said that in that case the Dominion Governments would 
not be bound by the proceedings of the conference. 

SIR AUSTEN CHAMBERLAIN said that in the event of a further naval 
conference the United States Government would probably not invite the Union 
Government or the Government of the Irish Free State as not possessing naval 
armaments, but the Union Government might wish to be represented in order to 
make clear the autonomous position of the Union. 

GENERAL HERTZOG said that, in such a case, they could appoint a British 
delegate to hold a watching brief of the conference. 

SIR AUSTEN CHAMBERLAIN thought that this came to what Mr. Bruce 
had suggested, namely, that each case should be dealt with on its merits and that 
there ^ould be free consultation. 


Mr. AMERY agreed with a statement made by Mr. Mackenzie King that the 
important thing was not the form of the invitations, which could not be controlled, 
but the form of the acceptance or acceptances. It would be possible to educate 
foreign Governments as to the form of invitation which they should issue if 
acceptance of an invitation addressed to the British Empire were couched in the 
form of separate acceptances on behalf of each Government. 


2, Whitehall Gardens, S.W. i, 
November 8, 1926. 
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Secretary of State for Dominion 
Affairs and the Colonies. 

The Right Hon. Sir Douglas Hogg, 
K.C., M.P., Attorney-General. 

Commonwealth of Auatralia. 

The Right Hon. S. M. Bruce, M.C.. 

. Prime Minister. 

Union of South Africa. 

General the Hon. J. B. M. Hertzoo, 
Prime Minister. 

The Hon. N. C. Havenga, Minister of 
Finance. 


Canada. 

The Right Hon. W. L. Mackenzie King. 
C.M.G., Prime Minister. 

The Hon. E. Lapointe, K.C., Ministei 
of Justice. 


Hew Zealand. 

The Right. Hon. J. G. Coates, M.C . 
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Union of South Africa. ■ Iriah Free State. 

Mr. D. Steyn, Private Secretary to : Mr. J. P. Walshe, Seci’etary, Depart- 
Prime Minister. ment of External AffuirH. 


Sir M. P. A. Hankey, G.C.B., Secretary to the Committee. 


Mr. P. A. Koppel, C.B.E. (Foreign Office) 
Mr. C. Ei. Price (Dominions Office) 

Mr. Jean D^sy (Canadian Delegation) 


Joint Aeei.^taut Secretaries 
to the Committee. 


COMPULSORY ARBITRATION. 


SIR DOUGLAS HOGG thought that all the members of the Committee would 
have read the memorandum setting out the position which the Government in London 
considered a wise position to take up, namely, that of waiting some time before 
accepting the compulsory clause of the Statute of the Permanent Court. The position 
was that, when the Statute was first drawn up, there was some question as to whether 
arbitration should be made compulsory by the terms of the Statute itself. The legal 
advisers of three separate Governments in London had advised against this. Under 
article 13 of the Covenant it was provided that members of the League agreed that, 
whenever any dispute should arise between them which they recognised to be suitable 
for submission to arbitration and which could not be settled satisfactorily by 
diplonmcy, they would submit the whole subject matter to arbitration. Disputes as 
to the interpretation of any treaty ; as to any question of international law ; as to the 
existence of any fact which, if established, woidd constitute a breach of any inter- 
national obligation ; or as to the extent and nature of the reparation to be made for 
any such breach, were declared to be among those which are generally suitable for 
submission to arbitration. All members of the League of Nations were therefore 
bound to this extent. The question was, therefore, not whether matters should be 

g enerally submitted to arbitration, but whether the members of the League should 
eforehand bind themselves to send all disputes of this character to arbitration. 
He could imagine questions which it would be difficult for Governments of the 
Empire to submit to arbitration, for instance, the question as to whether this country 
should keep its ajmy in Egypt, or the question of Japanese immigration into Canada. 
He could conceive questions in which, if compulsory arbitration were consented to. 
Governments of the Empire would be forced to go to such arbitration knowing that 
their Parliaments would not accept any adverse decision. Another difficult question 
was that of the law of prize, in which there were differences between the British, 
United States and Continental practices. If such a question was submitted it would 
^ with the knowledge that the tribunal, with a majority of foreign lawyers, would 
find against the British practice; and yet it was a matter vital to the Empire. It 
might be that with the effiuxioii of time, as the Court justified itself, it would be 
desirable to agree to compulsory arbitration; but he thought it would be prudent to 
wait at present. This was a matter on which all the members of the Empire should 
act unanimously. 


n AUSTEN CHAMBERLAIN pointed out that there was a case in which 

Lrreat Britain had proposed arbitration concerning the right of the United States 
oi Amenca to take a certain proportion of the reparations payments, but the United 
States Government refused. The United States had alwavs refused to arbitrate 
wLere questions of vital interest, independence or honour might be concerned. 

Mr. LAPOINTE then made the following statement 

“I have read with interest the memorandum circulated by the British 
Government on the subject of compulsory arbitration. In view of the fact that 
the Canadian Government last year expressed readiness to consider acceptance 

of the Permanent Court in justiciable disputes, 
reservations, I may perhaps make a brief statement on the 

question now. 

the “ Canada is strongly in sympathy with the extension of 

the methods of jomt enquiry or arbitration in the settlement of international 
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disputes, assuming, it should be added, that the enforcement of the findings is 
to be left to the pressure of national and international opinion, and is not to be 
undertaken by force in the hands of third parties. We have not always fared 
well in international arbitrations in which our interests have been at stake, but 
the gain to world peace involved in the acceptance and application of the 
principle of arbitral settlement of disputes may more than ofiset specifi.c 
disadvantages. 

“I have not been wholly convinced by the considerations advanced against 
acceptance of compulsory jurisdiction of the Permanent Court under Article 36 
of its statute. Jurisdiction would be limited to disputes relating to the inter- 
pretation of a treaty, any question of international law, the existence of any 
fact, which, if established, would constitute a breach of international obligation, 
and the nature or extent of the reparation to be made for the breach of an inter- 
national obligation. These are exactly the four types of cases which by 
Article 13 of the Covenant we have all recognised as ‘ generally suitable for sub- 
mission to arbitration.’ It is true they are stated to be generally suitable; an 
agreement in advance to accept every dispute falling within one of these 
categories is undoubtedly a much more precise and binding obligation. 

“ It has been urged that, while we would loyally carry out our engagements, 
we have no security that foreign Powers would do so, and, further, that there 
is no likelihood of either the United States or Soviet Russia accepting compulsory 
arbitration. We may surely believe that some at least of foreign Powers would 
honour their word, and that the united force of our example will in time set 
higher standards of international conduct. In any case. Article 36 provides 
that acceptance may be made on condition of reciprocity, or for a limited time. 

“ There may, it is true, be difficulty in a democratic country in securing the 
assent of Parliament to the enforcement of awards. That difficulty, howevei, 
faces us alike, whether we have made a general agreement of arbitration or a 
special agreement to submit one specific question. It is not until the terms of the 
award are known that the attitude of Parliament can be revealed. 

“ We agree that there are some vital issues which our public opinion would 
not wish to see exposed to the hazard of arbitration — ^for example, the validity 
of restrictions on immigration into a Dominion. It is not apparent, however, 
that such an issue would fall within one of these four categories ; and, in any 
case, it has, I believe, been considered by high British legal authority that sucn 
issues could be safeguarded by explicit reservations. 

“ There seem to us good grounds for believing that the general acceptance 
of the optional clause by the members of the British Commonwealth represented 
in the League would make for confidence and peace. At the same time, we 
recognise Che force of the consideration that in a matter of such iupment it may 
be desirable to await the test of time and to observe the methods and the measure 
of success of the Permanent Court before making further commitments. We are 
therefore prepared to postpone further consideration of the proposal for the 
present.” 

Mk. BRUCE said that the position of Australia was that there was a large 
volume of public opinion in favour of compulsory arbitration. He thought, 
however, that there would be a complete revulsion of feeling if this proportion of 
the public realised that certain matters, however vital to the Empire, would have to 
be arbitrated. The Australian opinion generally, however, was that compulsory 
arbitration would at the present time be imdesirabte ; because (1) the Court had 
only been established a short time, and they would like to have further 
experience of it; and (2) there were great nations who had not agreed 
to such compulsion, e.ff., the United States of America. It was, however, 
desirable that all possible questions should be referred to arbitration. He shared 
strongly in the view that all parts of the Empire should be unanimous in their actiom 
In a word, while the Commonwealth Government subscribed to the principle of 
arbitration, and hoped that the Court would so establish itself as to make it possible 
eventually to refer all questions to arbitration, they thought that, for the present, it 
was unsafe to bind themselves to do so. 

Mr. COATES thought it was difficult to say that people understood all about 
the Court. While the New Zealand Government subscribed to the principle ot 
arbitration, they wanted to know what other countries were going to do before they 
committed themselves absolutely to compulsory arbitration. 
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GENERAL HERTZOG said that in South Africa the feeling was that if they 
could have arbitration, they should have it; but that the time had not yet come to 
submit to it compulsorily in every case. 

Mr. FITZGERALD said that, as far as public opinion had expressed itself in 
the Irish Free State, it was in favour of compulsory arbitration. The Free State 
Government had, however, postponed any action for the present, and they were 
prepared to agree to the proposal for further postponement for some time to come. 

Mr. MONROE said, that Newfoundland had no position in the League of 
Nations ; but he agreed that the matter should be postponed. 

THE MAHARAJA OF BURDWAN said that, whilst the Government of India 
would no doubt agree to the principle of arbitration, it must feel that the time was 
not yet ripe to submit to it compulsorily. 

SIR AUSTEN CHAMBERLAIN said that when he was discussing the 
Protocol he had ascertained that, though some European nations were ready to sign, 
they would only do so either with actual or mental reservations. The Permanent 
Court, unlike other courts, did not administer a settled and agreed body of law or 
follow any fixed rules of evidence. There was no general agreement as to maritime 
law in international law, and the law, as settled by the United States of America and 
ourselves, was not accepted by other nations, especially the non-maritime nations. 
The majority of judges of the Court would, therefore, probably be administering a 
system which the Governments of the Empire did not recognise as a body of inter- 
national law. 

SIR DOUGLAS HOGG stated that in a recent case before the Permanent 
Court, the tribunal had been prepared to allow hearsay evidence with regard to the 
interpretation of a clause in the Treaty of Lausanne. No two countries had the 
same rules of evidence, and this was one of the great difficulties of the case. 

IT WAS AGREED that no resolution should be proposed to the Conference oij 
this question, it being understood that no Government would take any action in the 
direction of the acceptance of the compulsory jurisdiction of the Court without 
bringing the matter up again for discussion. 


A discussion then arose on a draft formula which had been circulated to the 
Committee. As on former occasions no minutes were taken of the proceedings, but 
the following formula was provisionally arrived at as a basis for future 
discussion : — 

“ Great Britain and the self-governing Dominions are autonomous 
communities of equal status, united by the common bond of the Crown. They 
stand in no subordination one to another in matters national or international, 
but are freely associated as members of the British Commonwealth of Nations 
within the British Empire.” 


2, Whitehall Gardens, S. W. 1, 
November 9, 1926. 
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Present : 


The Right Hon. the Earl of Balfour, K.G., O.M., Lord President of 

the Council (in the Chair). 


Great Britain. 

The Right Hon. L. S. Ambry, M.P., 
Secretary of State for Dominion Affairs 
and for the Colonies. 

CommoiiweaUh of Australia. 

The Right Hon. S, M. Bruce, M.C., 
Prime Minister. 
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General the Hon. J. B. M. Hertzoo, 
Prime Minister. 
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Tlie Hon. W. S. Monroe, Prime Minister. 


Canada. 

The Right Hon. W. L. Mackenzie King, 
C.M.G., Prime Minister. 
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The Right Hon. J. G. Coates,* M.C., 
Prime Minister. 

Irish Free Slate. 

Mr. Kevin O’Higgins, T.U., Minister of 
J ustice. 


India. 

The Right Hon. the Earl of Birken- 
head. 


Sir M. P. A. Hankey, G.C.B., Secretary to the Committee. 


THE COMMITTEE met in the Cabinet Room at the Foreign Office immediately 
after the meeting held to consider the questions of Compulsory Arbitration and the 
proposed Declarations in regard to the status of the several parts of the British 
Empire. (See E. (l.R./2()) 9th Meeting.) 

THE KING’S TITLE. 

1. The Committee first discussed the question of the change in the King's title 
desired by the Irish Free State (E. (I.R./26) 3, paragraph 7). 

GOVERNMENT HOSPITALITY AT IMPERIAL CONFERENCES. 

2. A short discussion took place in regard to Government Hospitality at Imperial 
Conferences. 

2, Whitehall Gardens, S.W . 1, 

November 9, 1926. 
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Mr. Coates was obliged to leave shortly after the outset of the Meeting. 
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General. 

India. 

The Maharaja of Burdwan, G.C.I.E., 
K.C.S.I., I.O.M. 
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New Zealand. 


Union of South A frica. 


Mr. F. D. Thomson, C.M.G., Secretary 
to the Delegation. 


Mr. D. Steyn, Private Secretary to the 
Prime Minister. 


Irish Free State. 

Mr. J. P, Walshe, Secretary of the De- 
partment of External Affairs. 


Sir M. P. A. Hankey, G.C.B., Secretary to the Committee. 


Mr. E. J. Harding, C.B., C.M.G., Deputy Secretary to the Committee . — 


Mr. P. A. Koppel, C.B.E. (Foreign Office) 
Mr. C. W. Dixon, O.B.E. (Dominions Office) 
Mr. Jean D^sy (Canadian Del^ation) 


\ Joint Assistant Secretaries 
[ to the Committee. 


THE COMMITTEE considered the memorandum circulated by the li-ish Free 
State delegation on existing anomalies in the British Commonwealth of Nations 
(E. I.R. (26) 3) . 

As regards matters referred to in paragraphs 2 and 3 ia) , Mr. AMERY stated 
that the position as r^ards despatches notifying that His Majesty would not be 
advised to exercise the power of disallowance in respect of Dominion legislation was 
.as stated in the memorandum. This was in accordance with an old custom, and, as 
a matter of sentiment, he would prefer the form to remain, but if it caused 
misapprehension as to the constitutional position, he would not press for its 
retention. 


Mr? 0 HIGGINS said that in the Irish Free State the position whereby forms 
survivm after the substance h^ ceased to exist was not understood, and that the 
retention of such forms was an implication of subordination. 

M^ J^^ERy referred to the statutory condition laid down by the Treasury, 
under the Colonial Stock Act of 1900, for the inclusion of Dominion and Colonial 
loans in trusty securities, that there should be a formal expression of opinion that 
legislation, which appeared to the British Government to alter provisions affecting 
the stwk to the injury of the stockholder, would properly be disallowed. This was 
a coronary to a special favour given to Dominion and Colonial securities. If the 
practice of disallowance were discontinued, it would be necessary to consider what 
condition could be substituted for this as regards future loans, in order not to deprive 
m question of the privileges which they enjoyed. In the case of existing 
loans, the condition was definitely attached, and could not be modified. 

discussion ensued, in the course of which Mr. LATHAM drew 
position in Australia, where the Commonwealth Constitution 
disallowance and reservation in certain cases. He pointed 
PbA ql-t arrived at by agreement with the Governments of 

could only be altered by legislation of the 
maS? ofthA approved by a referendum, as a resuft of which the 

majority of the States and the majority of the people agreed. Consequently it would 
not be possible for the Commonwealth Government, which was only one of the 
Governments concerned, to agree by resolufion to an amendment of the?)onstitution. 

experts^and^lfjlKKf^l^^^^ the questions raised required consideration by legal 
Mr. Costello, to prepare for the consideration of the Committee draft terms of 

taemotandum oi the Irish Free State delegation coneeSnrtKe 5 ialq^t™ 
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to consuls. He stated that the British Government accepted the proposal that any 
application by a foreign Government for the issue of an exequatur to a person who 
was to act as consul in a Dominion should be referred to the Dominion Government 
for consideration, and that, if the Dominion Government agreed to the issue of the 
exequatur, the exequatur would be sent to them for counter-signature by a Dominion 
Minister. He had alr^dy given instructions that this procedure should be followed 
in a case which had arisen affecting Canada, and it would be followed in future in all 
cases. 

Mr. FITZGERALD asked whether the same principle would apply in the case 
of a Dominion wishing to appoint a consul. 

SIR AUSTEN CHAMBERLAIN replied that, in the event of such appoint- 
ments being made, the application of the Dominion would most conveniently go 
through the diplomatic channel. This was a matter of convenience and the ordinary 
practice amongst nations. If the Dominion had its own Minister in the foreign 
country concerned, he would naturally be employed as the channel. The only other 
paragraph of the memorandum dealing with a matter not already under discussion 
or dealt with was paragraph 9, which related to the channel of communication 
between foreign Governments and the Dominions. As to this, his view was that, so 
far as technical matters were concerned, no question need arise; but on matters of 

g eneral and political interest it was very desirable that the universal practice should 
e observed of using the diplomatic channel. 

Mr. FITZGERALD asked whethei' it would be agreeable that, where the Free 
State had not a separate diplomatic representative in a foreign country, the Free 
State Government should communicate direct with His Majesty’s Representative, at 
the same time informing the British Government. 

SIR AUSTEN (CHAMBERLAIN said that he would prefer that instructions 
from a Dominion Government to one of His Majesty’s Representatives should pass 
through him, as it might be inconvenient if two separate authorities were issuing 
independent instructions. He would pass on to His Majesty’s Representative the 
instructions of the Dominion Government and ask His Majesty’s Representative to 
act on them. In 1920, when the arrangements for the appointment of a Canadian 
Minister at Washington were under discussion, it had been proposed that the 
Canadian Minister at Washington should act for His Majesty’s Ambassador in his 
absence. Mr. Mackenzie King had since jicinted out that this would not be desirable, 
as it would involve the Canadian Minister having to act on instructions from the 
British Government, to whom he w’^ould not be res])onsible. Sir Austen Chamberlain 
added that it was not necessary that such matters as messages of courtesy or 
condolence should be communicated through the diplomatic channel. 

Mr. FITZGERALD said that he was prepared to accept this position, but 
reserved the right to protest if theie w’^ere undue delay. 

As regards the question of appeals to the Judicial Committee of the Privy 
Council, referred to in paragraph 8 of the memorandum, Mr. O’HIGGINS stated 
that in this matter he desired to inform the Committee that, as a result of conversa- 
tions which he had with Lord Birkenhead and the Attornej^-General, his delegation 
had decided not to press this matter to a conclusion at the present Conference. Ho 
wished it to be understood that, in adopting this course, the representatives of the 
Free State were not withdrawing in any degree from the contentions embodied in 
their memorandum. In leaving the matter over for the present he did so without 
prejudice to the position which they had taken upon these appeals and simply in 
response to representations that it was inopportune and inexpedient to seek a 
definite decision at the present time. 

System of Communic.a.tion and Consultation. 

THE COMMITTEE then considered the draft resolution circulated as 
Paper E (I.R./26) 6, and it was agreed that the draft resolution should be 
reserved for further discussion when the question of the representation of the British 
Government in the Dominions had been further considered. 

2, Whitehall Gardens, S.IF. 1, 

November 11, 1926. 
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IMPERIAL CONFERENCE, 1926. 

Committee on Inteir-Impeirial Relations. 


Meeting of Prime Ministers (or Heads of Delegations), held in the Lord 
President’s Room, Privy Council Office, on Monday, November- 15 1926, 
AT 3-30 P.M. 

Present : 


The Right Hon. the Earl of Balfour, K.G., O.M,, Lord President of the 

Council {in the Chair). 


Great Britain. 


Canada. 


The Right Hon. L. S. Ambry, M.P., The Right Hon, W. L. Mackenzie King, 
Secretary of State for Dominion Affairs C.M.G., Prime Minister, 
and for the Colonies. 


Commomredlth of Australia. 

The Right Hon. S. M. Bruce, M.C., 
Prime Minister. 


New Zealand. 

The Right Hon. J. G. Coates, M.C., 
Prime Minister. 


Union of Bouth Africa. 

General the Hon. J. B. M. Hertzog, 
Prime Minister. 


Irish Free State. 

Mr. Kevin O’Higgins, T.D., Minister of 
Justice. 


India. 

The Right Hon. the Earl of Birkenhead. 

Sir M. P. A. Hankey, G.C.B., Secretary to the Committee. 

Mr. E. .1. Harding, C.B., C.M.G., Deputy Secretary to the Committee. 


AS before, no Minutes were kept of this meeting of Prime Ministers and Heads of 
Delegations. 

THE COMMITTEE discussed draft paragraphs for their Report with regard to 
the Constitution of the British Empire and the relationship between Great Britain 
and the Dominions, submitted by Lord Balfour and eventually adopted provisionally 
in a revised form. 

THE SECRETARY OF STATE FOR DOMINION AFFAIRS undertook to 
prepare some draft Resolutions on the subject of Empire inter-communication for 
consideration at the meeting on the following day. 

2, Whitehall Gardens, S.W. 1, 

November 15, 1926. 
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IMPERIAL CONFERENCE, 1926. 


Committee on Inter-Imperial Relations. 


Mbetino of Prime Ministers (or Heads of Delegations), held in the Lord 
President’s Room, ParvY OonNCiL Office, on Tuesday, November 16, 1926, 
AT 11 A.M. 

Present : 


The Riglit Hon. the Earl op Balpdur, KG-., O.M., Lord President of the 

Council (in the Chair). 


Great Britain. 

The Right Hon. L. S. Amery, M.P., 
Secretary of State for Dominion Affairs 
and for the Colonies. 

Commonwealth of Australia. 

The Right Hon. S. M. Bruce, M.C., 
Prime Minister. 

Union of South Africa. 

General the Hon. J. B. M. Hebtzog, 
Prime Minister. 


Canada, 

The Right Hon. W. L. Mackenzie King, 
C.M.G., Prime Minister. 

New Zealand. 

The Right Hon. J. G. Coates, M.C., 
Prime Minister. 

Irish Free Stale. 

Mr. Kevin O’Higgins, T.D., Minister of 
Justice. 


India. 

The Right Hon. the Earl of Birkenhead. 

Sir M. P. A. Hankey, G.C.B., Secretary to the Committee, 

Mr. E. J. Harding, O.B., C.M.G., Deputy Secretary to the Committee. 


AS before, no Minutes were kept. 

THE COMMITTEE discussed draft Resolutions on the subject of Empire mter- 
communication, proposed by the Secretary of State for Dominion Affairs. 

Mr. MACKENZIE KING and Mr. BRUCE undertook to prepare a fresh draft 
on this subject. 

The Seoretariee were inetraoted to oiroelate a draft Eeport eoyering the whole oi 
the work of the Committee. 


2, Whitehall Gardens, <S. IF. 1, 
November 16, 1926. 
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IMPERIAL CONFERENCE, 1926. 


Committee on InteiF-Impieipial Relations. 


Minutes of the Fourteenth Meeting of the Committee, helu in the Cabinet 
Room at the Foreign Office on Thursday, November 18, 1926, at 12 noon. 

Present : 

The Right Hon. the Earl of Balfour, K.G., O.M.. Lord President of the Council 

(in the Chair). 


Great Britain. 

The Right Hon. Sir Austen Chamber- 
lain, K.G., M.P., Secretary of State 
for Foreign Affairs. 

*The Right Hon. Viscount Cave, 
G.C.M.G., Lord Chancellor. 

The Right Hon. L. S. Amery, M.P., 
Secretary of State for Dominion 
Affairs and the Colonies. 

*The Right Hon. Sir Douglas Hogg, 
K.C., M.P., Attorney-General. 

Commonwealth of Australia. 

The Right Hon. S. M. Bruce, M.C., 
Prime Minister.. 


Union of South Africa. 

General the Hon. J. B. M. Hertzog, 
Prime Minister. 

The Hon. N. C. Havenga, Minister of 
Finance. 


Newfoundland. 

The Hon. W. S. Monroe, Prime 
Minister. 

The Hon. A. B. Morine, K.C., Minister 
without Portfolio. 


Canada. 

The Right Hon. W. L. Mackenzie King, 
C.M.G., Prime Minister. 

The Hon. E. Lapointe, K.C., Minister 
of Justice. 


New Zealand. 

The Right Hon. J. G. Coates, M.C., 
Prime Minister. 

The Right Hon. Sir Francis Bell, 
G.C.M.G., K.C., Minister without 
Portfolio. 

Irish Free State. 

Mr. Kevin O’Higgins, T.D., Minister of 
Justice. 

Mr. Desmond Fitzgerald, T.D., 
Minister for External Affairs. 

Mr. J. Costello, K.C., Attorney- 
General. 

India. 

*The Right Hon. the Earl of Birken- 
head, Secretary of State for India. 

The Maharaja of Burdwan, G.C.I.E., 
K.C.S.I., I.O.M. 

Mr. D. T. Chadwick, C.S.I., C.I.E., 
Secretary to Government of India, 
Commerce Department. 
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The following were also present : 


Great Britain. 

Sir C. J. B. Hurst, G.C.M.G., K.C.B., 
K.C., Legal Adviser, Foreign Office. 

Union of South Africa. 

Mr. D. Steyn, Secretary to the Delega- 
tion. 


Canada. 

Dr. O. D. Skelton, Deputy Minister for 
External Affairs. 

Irish Free State. 

Mr. J. P. Walshe, Secretary of the 
Department of External Affairs. 

Mr. J. J. nE.A.RN, Assistant Parlia- 
mentary Draughtsman. 


Sir M. P. A. Hankey, G.C.B., Secretary to the Committee. 

Mr. E. J. Harding, C.B., C.M.G., Deputy Secretary to the Committee. 


Mr, P. A. Koppel, C.B.E. (Foreign Office), 
Mr. C. W. Dixon, O.B.E. (Dominions Office) 
Mr. Jean Desy (Canadian Delegation) 


\ Joint Assistant Secretaries 
I to the Committee. 


THE COMMITTEE considered the draft Eeport E (I.R — ^26) 9. 

As regards page 9, SIR FRANCIS BELL raised the question whether, in the 
suggested change in His Majesty’s title, the words British Territories ” might be 
substituted for “• British Dominions,” on the ground that the expression 
‘'Dominions,” though mtended to refer to all His Majesty’s Dominions, including 
the Colonies, might be interpreted as relating only to the self-governing Dominions. 
He did not press the point, though he thought that some such change would be found 
necessary within a few years. It was agreed that the proposed title should read 
as in the draft Report, except that the word “ King ” should appear after the words 
“ beyond the seas ” and not before “ of Great Britain.” The Committee took note, 
however, of Sir Francis Bell’s view. 


As regards page 13 of the draft Report, Mr. AMERY suggested that para- 
graph i (e^ might be omitted, since the matters referred to in it were covered by 
paragraph ii. He also suggested that paragraph i (&) might be omitted, since it 
(mam not with the relations between Ministers in Great Britain and Ministers in 
the Donunions, but with the relations between the Crown and Ministers, and therefore 
seemed inappropriate in the present report. The paragraph as it stood might raise 
quesUons in relation to the right of the Governor of one of the Australian States to 
witlmold assent to legislation effecting a fundamental change in the Constitution of 
the ^ate. In Great Britain it was recognised that the latent power of the Crown 
to refuse assent to legislation, though not exercised in normal circumstances, might 
in exceptional circumstances have to be employed, e.g., if Parliament were to pass 
legislation prolonging its life for an indefinite or very long period. 


1 . ? HIGGINS pointed out that the whole of this paragraph was governed 

paragraph on page 12 anci the first paragraph on page- 13. In the Irish 
Iree State the question of withholding of assent to and reservation of legislation 
was governed ^ Article 41 of the Constitution, which laid it down that the (fevernor- 
tmneral should act in accordance with the constitutional usage of Canada, and he 


paragraph i (6) might be read as an attemi 
G<mfer«ice to lay down a general principle that in no circumstances could tl 
refuse assent to the the legislation of a Dominion. could tJ 


by the 
Crown 


Dlace^1n^^SSn^?r5^^^ thought that a Governor-General should never be 
of hfs Ml^te?r * ^ reftising assent to or reserving legislation against the advice 
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Mr.' BRUCE thought that a distinction should be drawn between reservation 
and the withholding of assent. Having regard to the principle of equality of status, 
he did not wish any constitutional principle to be laid down as to the relations 
between the Crown and Ministers in a Dominion which was not equally laid down 
as to the relations between His Majesty and Ministers in Great Britain. 

Mr. O’HIGGINS suggested that the words “ on any advice other than that of 
the Ministers of such Dominion ” might be substituted for “ against the advice of 
Ministers of such Dominion.” This would leave cases in which action was taken 
without the advice of any Ministers outside the scope of the paragraph. 

GENERAL HERTZOG supported Mr. O’Higgins’s proposal. 

It was agreed that further consideration of Mr. O’Higgins’s proposal should 
be deferred until the meeting of the afternoon, in order that the Lord Chancellor 
and the Attorney-General might have an opportunity of taking part in the 
discussion. 

Mr. AMERY suggested that in paragraph ii the word “legislation ” should 
be substituted for “ affairs.” 

Mr. O’HIGGINS thought that this alteration might suggest that, as regards 
certain affairs of a Dominion other than legislation, His Majesty’s Government in 
Great Britain might advise His Majesty against the views of the Dominion 
Government. 

Mr. AMERY explained that the reason for his suggestion had been that the 
whole passage referred to legislation ; but he would not press his suggestion. 

(The Committee then adjourned until 3T5 p.m., when Sir Douglas Hogg was 

present.) 

LORD BALFOUR explained the position which had been reached when the 
meeting adjourned. 

LORD BIRKENHEAD said that it was obviously important, without the 
sacrifice of anything vital, to meet the wishes of those who had differed from 
Mr. Amery’s suggestion for the omission of the paragraphs in' question. He doubted 
whether the reasons given for the omission of those paragraphs were adequate, 
i (a) appeared to him to be a commonplace, and he oould not conceive that any 
British Cabinet would act in the way therein mentioned. He referred to a statement 
by Mr. Joseph Chamberlain in a despatch relating to the Reid Contract in 
Newfoundland, to the effect that in no circumstances would a Cabinet in Great 
Britain interfere with the affairs of a Dominion. However, tautology was better 
than dissent. With regard to i (b ) , these words were important, because they led to 
the discussion initiated by Mr. Bruce in the morni^ as to the ultimate implication 
of the conception of the Crown as a common bond of Empire. There w^ no difference 
in the position of a Do mini on in such a matter from that of Great Britain. Certain 
illustrations, however, had been mentioned of oases in which it was remotely con- 
ceivable — ^though not probable — ^that some Parliament would act in a way quite 
contrary to constitutional practice as conceived in Great Britain; in such a case, 
unless the parliament were to be left uncorrected, it must be corrected by the Crown 
at any risk. He would be willing to face the risk of intervention of the Crown in such 
a case. In Great Britain it was 140 years since the Crown had intervened against 
the ad'vice of Ministers, and, though such intervention had been successful, he himself 
doubted whether similar action would again be taken by the Crcwn. With regard 
to i (b ) , he would say that a Governor-General would have to take the same risk as 
the Crown would have to take in Great Britain. He personally was prepared to 
accept the words proposed by Mr. O’Higgins and General Hertzog. 

(At this point Lord Cave entered.) 

LORD CAVE said that paragraph i (a) did not appear to him to be quite a 
commonplace. He had agreed that all these important matters should be referred to 
a committee, but he considered that their terms of reference should be general and 
that it should be left open to everyone concerned to raise vital questions in which they 
were interested if they wished. Paragraph i (b ) , as originally wOTded in the draft 
Report, would remove from the Governor-General in relation to Dommion legisla- 
tion the right poss^sed by His Majesty as regards l^islation in Great Britain. 
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IMPERIAL CONFERENCE, 1926. 


Committee on Inter-Impepial Relations. 


Minutes of the Fifteenth Meeting of the Committee, held at 10, Downing 
Street, S.W. 1, on Friday, November 19, 1926, at 11-30 a.m. 

Present : 

The Right Hon. the Earl of Balfour, K.G,, O.M., Lord President of the Council 

(in the Chair). 


Great Britain. 

The Right Hon. Sir Austen Chamber- 
lain, K.G., M.P., Secretary of State 
for Foreign Affairs. 

The Right Hon. L. S. Amery, M.P., 
Secretary of State for Dominion 
Affairs and the Colonies. 

Commonviealth of Australia. 

The Right Hon. S. M. Bruce, M.C., 
Prime Minister. 

Union of South Africa. 

General the Hon. J. B. M. Hertzog, 
Prime Minister. 

The Hon. N. C. Havenga, Minister of 
Finance. 


N ewfoundland . 

The Hon. W. S. Monroe, Prime 
Minister. 

The Hon. A. B. Morine, K.C., Minister 
without Portfolio. 


Canada. 

The Right Hon. W. L. Mackenzie King, 
C.M.G., Prime Minister. 

The Hon. E. Lapointe, K.C., Minister 
of Justice. 


New Zealand. 

The Right Hon. J. G. Coates, M.C.', 
Prime Minister. 

Irish Free State. 

Mr. Kevin O’Higgins, T.D., Minister of 
Justice. 

Mr. Desmond Fitzgerald, T.D., 
Minister for External Affairs. 

Mr. P. McGilligan, T.D., Minister for 
Industry and Commerce. 

India. 

The Maharaja of Burdwan; G.C.I.E., 
K.C.S.L, I.O.M. 

Mr. D. T. Chadwick, C.S.I., C.I.E., 
Secretary to Government of India, 
Commerce Department. 


The following were also present : 


Canada. 

Dr. O. D. Skelton, Deputy Minister for 
External Affairs. 


Union of South Africa. 

Mr. D. Steyn, Private Secretary to the 
Prime Minister, 


Sir M P A Hankey, G.C.B,', Secretary to the Commvttee. 

Mr. E. J. Harding, C.B., C.M.G., Deputy Secretarry to the Committee 
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Mr. AMERY drew the attention of the Committee on Inter-Imperial R^ations 
to the following passage on pages 10 and 11 of the Report of the Committee (E. 129), 
which had been circulated to the Imperial Conference on the previous evening 

“ On this point we propose that it should be placed on lecord that, apart 
from provisions embodied in constitutions or in specific statut^ expressly 
providing for reservation, the constitutional practice is that it is the exclusive 
right of the Government of each Dominion to advise the Crown in all matters 
relating to its own affairs, and that advice would not be tendered to His Majesty 
by His Majesty’s Government in Great Britain in any matter appertaining to 
the affairs of a Dominion.” 

On examination, he had found that the wording of this passage was ojien to 
certain practical objections, insomuch as it would prevent the ^British Government 
from offering amr advice whatsoever to His Majesty the King in any matter 
appertaining to the affairs of a Dominion — even on a purely formal question. He 
gave several instances of matters in which the Secretary of State for Dominion 
Affairs might be called upon to give advice to the King. Sometimes, for example, 
petitions were received by the King from private persons or from native races in a 
Dominion, and in such a case the Secretary of State for Dominion Affairs would 
advise the King to refer the matter to the Government concerned. Another example 
was in regard to the appointment of Governors-General. He thought it would be 
■generally agreed as in the interests of the Dominions themselves that His Majesty’s 
Government in Great Britain should be a party in advising the King on this matter, 
and for some years the practice had been to advise the King in agreement with the 
Government of the Dominion concerned. Even in matters of this kind His Majesty’s 
Government in. Great Britain would, by the terms of the paragraph quoted above, 
be precluded from offering advice to His Majesty. Mr. Amery therefore suggested 
that some alternative draft should be adopted. 

After a short discussion, the following formula was agreed to, and the Secretary 
was instructed to circulate it as a corrigendum to E. 129 : — 

“ On this point we propose that it should be placed on record that, apart 
from provisions embodied in constitutions or in specific statutes expressly 
providii^ for reservation, it is recognised that it is the right of the Government 
■ ' of each Dominion to advise the Crown in all matters relating to its own affairs. 
Consequently, it would not be in accordance with constitutional practice for 
advice to be tendered to His Majesty by His Majesty’s Government in Great 
Britain in any matter appertaining to the affairs of a Dominion against the 
views of the (aovernment of that Dominion.” 


2, WhitehaU Gardens, S.W. 1, 
Novemher 19, 1926. 
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Committee on Inter-Imperial Relations. 


DEAPT DECLARATION PREPARED BY GENERAL 

HEETZOG. 

The Prime Ministers of the — 

United Kingdom 
and of the Dominions of — 

Canada, 

Australia, 

New Zealand, 

South Africa, 

Newfoundland and 
Ireland, 

with their associated fellow Ministers assembled at the Imperial 
Conference, recognising that — 

they are respectively the representatives of independent 
States,^ equal in status and separately entitled to international 
recognition, with Governments and Parliaments independent 
of one another ; united by the common bond of allegiance to 
the Crown and freely associated as members of the British 
Commonwealth of Nations, 

are agreed that — 

(a) whatever suiwiving forms of inequality or subordination 
there may be in the mutual relations between the one and any 
other of the said States, whether in respect of legislature, 
executive or judiciary, such inequality or subordination is due 
to and dependent upon the voluntary’’ consent of the associated 
State concerned, 

and — 

(b) that it is desirable that the constitutional relationship 
between Great Britain and the Dominions be properly known 
and recognised, and that the necessary steps be taken that 
the equal status of the associated States and their relations as 
above set forth be formally and authoritatively intimated to 
their own communities and to the world at large. 

2, Whitehall Gardens , S.TF. 1, 

October 'is, 1926. 
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COMPULSORY ARBITRATION IN INTERNATIONAL DISPUTES. 


Memorandum prepared for the Imperial Conference. 

HIS Majesty’s Government have had occasion to consider on more than one 
occasion the possibility of acceptance of the principle of arbitration in all inter- 
national disputes, either by signifying their acceptance of the clause in the statute 
of the Permanent Court of International Justice providing for the compulsory 
submission of certain classes of cases to the Court, or by the conclusion of treaties 
with individual foreign countries providing for the submission of all disputes 
without exception to arbitration. 

The matter is one upon which it seeros essential that there ^ould be uniformity 
of action on the part of all the Governments of the Empire, and His Majesty’s 
Government therefore desire to bring the question before the Imperial Conference. 

Under Article 13 of the Covenant of the League of Nations, the members of the 
League have agreed that whenever any dispute shall arise between them which they 
recognise to be suitable for submission to arbitration or judicial settlement, and which 
cannot be satisfactorily settled by diplomacy, they will submit the whole matter to 
arbitration or judicial settlement, and the Article goes on to recognise that disputes 
relating to the interpretation of a treaty, any question of international law, the 
existence of any fact which, if established, would constitute a breach of an inter- 
national obligation, or the nature or extent of the reparation to be made for the 
breacli of an international obligation are “ generally suitable for submission to 
arbitration.” The question involved, therefore, is whether it is desirable to go 
further and to agree in advance to submit to arbitration every dispute of this nature 
which may arise, even though questions of vital interest, independence or honour 
may be concerned. 

'When the constitution of the Permanent Court of International Justice was 
under consideration in 1920, the draft scheme then prepared contained artiol^ 
providing for compulsory arbitration in the cases now under discussion. ^ 
question was referred to the highest legal authorities in Great Britain, and a 
considered and unanimous opinion was pronounced in October 1920, signed by the 
then Lord Chancellor, the Attorney-General and Solicitor-General (Lord BirkenheM, 
Sir Gordon (now Lord) Hewart, and Sir Ernest Pollock (now Lord ^ianworth) 
advising against the acceptance of the articles. In view of this opinnm His Maje^y s 
Government felt unable to accept the articles as originally drafted, and their 
provisions were ultimately so modified by the League as to assume the form in which 
they now stand in Article 36 of the Statute, that is, leaving it optional for any State 
to accept the obligation of compulsory arbitration under the heads mentioned. 

The question of accepting the compulsory arbitration of the Court -^s a^in 
considered in the summer of 1924, when memoranda were prepared by the then Lor 
Chancellor (Lord Haldane) and the then Permanent Under-Secretary of State for 
Foreign Affairs advising against this course. At tfie wish of the Prime Minister 
(Mr. Ramsay MacDonald) copies of these memoranda were communicated to the 
Dominion Governments, whose views on the whole question were 
Immediately afterwards the question arose in a practical form as a residt of the 
discussions it Geneva, leading to the framing of the Protocol for the 
ment of International Disputes, under which the signatories would have accepted 
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the compulsory jurisdiction of the Court in the cases referred to in Article 36 of its 
Statute with the right to make reservations compatible with that Article. 

Either in reply to the despatch mentioned in the preceding paragraph or in the 
course of the discussions on the Protocol, varying expressions of opinion were made 
by the Governments of the Dominions and India. These are summarised in the 
Ainex. It will be seen that, while the Governments of Canada and the Irish 
Free State were inclined to favour acceptance of the compulsory jurisdiction of the 
Permanent Court in justiciable disputes, the Governments of the Commonwealth of 
Australia, New Zealand and India were opposed to such acceptance, while the 
Government of the Union of South Africa did not express any definite opinion. 

The main advantages claimed for acceptance of the compulsory jurisdiction of 
the Court are two : — 


1. If the principle were accepted by the Governments of the Empire, their 

example would have a very great influence throughout the world, and 
especially with the smaller turbulent foreign Powers, whose disputes have 
in the past often led to great wars. The preservation of peace is vital 
to the continued maintenance of civilisation, and any measure which 
will help to convert public opinion to substitute conciliation and arbitra- 
tion for the use of force, must, it is argued, be of immense value. 

2. If the jurisdiction of the Permanent Court in all the cases mentioned were 

accepted without exception, any foreign country, which also had accepted 
^e principle, would . be bound to submit to arbitration any particular 
dispute with any part of the Empire, if the Government of that part of 
the Empire desired this course to be taken. 


On the other hand, the following considerations have been urged against 
acceptance : — do 

(a.) The advantages claimed above are to a great extent illusory. While an 
undertaking bv any part of the Empire will always be loyally carried 
out to tile fullest practicable extent, there is no security that foreign 
Gentries will not attempt to evade their obligations in cases where it 
smts them to do so. In any case, whatever other foreign countries may 
decide to do, there is no prospect that either the United States of America 
ooviet itussia will accept the principle of compulsory arbitration. 

(&.) It seems impossible for any democratic country to bind itself in advance to 
accept comp^sory arbitration in every case falling under the specific 
catepries referred to in Article 36 of the Statute, because it might well 
partic^ar dispute falling within those categories was such 
that efiect would have to be given to an adverse award by legislation, 
impossible to guarantee in advance that the Parliament of the 

ItTa-^a^ 

“I'?'™ oomplete waiver of the right 
to reserve from submission to arbitration disputes touching the vhal 
interests, independence or honour of the State. Such a wafver might 
however, have most serious consequences, since it is very doubtful whelier 

01 an untavourable award on a question of primary importance to that 
?r the^aiiditv^ff^'^i^-^^® position of Great Britain in relation to E^pt! 
oountrS^aiTthe DoS^ ^ «mnigration of nationals of foreign 

(d.) the Pendent Court is not a satisfactory 

S i? hS^dSSed not7o on disputes of primary importance, 

abeSMof^vtiAr.Xs^.hL’^™'* ‘’J “y evi/enoe, and the 

in advance to^ accept dwiSis '“^ertaking 

arise. aeoisrons ot the Court on any questions which may 


preset morSinMt^Sd te Government that, at the 
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Court, and it is seen whether it has been possible to build up a form of procedure 
which would render it safe to accept its jurisdiction in all cases falling within the 
categories mentioned. 

2, Whitehall Gardens, S.W.l, 

’November 1926. 


Annex. 


Note on Recent Views expressed iy Dominion Governments in regard to 

Compulsory Arbitration. 

IN September 1924 the notice of the Dominion Governments was called to the 
provision contained in Article 36 of the statute establishing the Permanent Court 
of International J ustice, under which, either at the time of signature or ratification 
of the protocol to which the statute is adjoined, or at a later moment, a declaration 
may be made that the parties recognise as compulsory ivso facto, and without special 
agreement, in I'elation to any other member of the League of Nations or State, 
accepting the same obligation, the jurisdiction of the Court in certain specified 
classes of legal disputes. 

It was stated that no such declaration had been made'on behalf of His Majesty’s 
Government either on the ICth December, 1920, when the protocol was signed by 
Lord Balfour, or subsequently, and that no declaration had been made on behalf of 
any of the dominion members of the League, or of India. It was further stated that 
representations had recently been made to His Majesty’s Government from 
parliamentary and other quarters that the time had arrived when the matter should 
be reconsidei-ed ; the issues raised were, however, of great importance and 
complexity, particularly in relation to the position of the British Empire in time of 
war, when acceptance of the compulsory jurisdiction of the Court would enable any 
foreign country, if it were similarly bound, to contest before the Court the legality 
of naval measures. 

The only si)ecific replies to this despatch were those received from New Zealand 
and the Union of South Africa. 

New Zealand. 

The New Zealand Government, in November 1924, stated that they stroi^ly 
objected to any proposal that Great Britain should make such a declaration, 
particularly on the ground that upon a number of matters of international law, 
especially those relating to belligerent rights at sea, the view taken by oontinentM 
jurists (who would, of course, form a majority on the Permanent Court) was opposed 
to the principles long established in England and essential to the interests of Great 
Britain. 


Union of South Africa. 

The Government of the Union of South Africa stated in Octoter 1924 that the 
matter was receiving their careful consideration, and that they had come to the 
conclusion that it was not necessary at that stage, at all events, for them to o er any 

observations on the question. ^ j 

The subject of compulsory arbitration was however referred to on ^verai 
occasions in the course of correspondence regarding the Protocol for the Pacific 
Settlement of International Disputes, and the following expressions of opinion may 

be cited : — 


Canada. „ , , , ,,, , •. 

In a message from the Prime Minister of Canada of the 4th March 1925, it 
was stated that “ as Canada believes firmly in submission of international disput^ 
»^qu^'or “biStion, a^d has shaded in certain 

this field we would be prepared to consider acceptance of compulsory jurisdiction 
of Permanent Court in iusticiable disputes with certain reservations and co-^eration 
S fu^er tonSderation of method of supplementing the provisions of the Covenant 
for settlement of non-justiciable issu^. 

Commonwealth of Australia. j . j ..x. K^.u 

A message from the Prime Minister of the Commoiwealth, dated the 5th March, 
1926 sSSdftlS^h the views of the Commonwealth Government on the provisions 
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of tlie Genova Protocol relating to compulsory arbitration. These vie'ws may be 
summarised as follows : — 

(a.) The provisions of the Covenant dealing with the settlement of disputes, 
which furnish an alternative procedure (viz., encjuiry by the Council of 
T/Oa^ue of Nations) appear to have advantage in elasticitN and adapta- 
tion to the existing state of public opinion over the proposed machinery 
of compulsory arbitration. 

(6.) The absence from the League of certain of the foremost nations oi the world 
renders premature any endeavour at the present time to generalise the 
principle of compulsory arbitration. 

New Zealand. 

In a memorandum, dated the 6th January, 1925, signed by the then Prime 
Minister of New Zealand (Mr. Massey) the objections to the admission of the 
Permanent Court as a deciding factor in determining Great Britain s belligerent 
rights at sea, to which reference is made above, were developed at lengtli. The fear 
was also expressed that the Permanent Court might interfere with tlie New Zealand 
immigration laws should the principle of compulsory arbitration be adopted. 

Irish Free State. 

A statement on the Geneva Protocol was made in the Bail by the Minister of 
External Affairs of the Irish Free State on the 13th May, 1925, which contained the 
following passage : — 

“An extension of the principle of arbitration, which serves to define and 
enunciate international judgment, and which relies in the last resort on the moral 
pressure of world opinion, and not upon the application of material sanctions, 
appears to us to be the most effective feasible means of attaining, at least in a 
large measure, the objects which the protocol has in view." 

Later, in the course of the same debate, in reply to a question as to the 
Permanent Court of International Justice, the Minister stated ; — 

There is also what is known as the optional clause No. 36. We are 
considering adherence to that clause. There is one matter which had delayed 
our action in that, and that is, we are not quite sure whether we can already 
be regarded as being bound by the statute, which was ratified bv Great Britain 
before our coming into separate existence, and before our membership of the 
League. It is a qmestion oi whether or not we have to ratify it on behalf of this 
country. When that question is cleared up, so far as I have gone into the matter, 
I would be entirely in favour of adopting that optional claiise.” 

It may be noted that in July 1925 the New Zealand Government again referred 
to the danger of submitting questions regarding belligerent rights at sea to the 
Permanent Court in connection with the renewal of the Arbitration Convention with 
the Netherlands. It was, however, found possible to reassure the New Zealand 
Government that such questions could be excluded from the application of the 
Convention under article 1, as matters affecting the vital interests of either party, 
and the New Zealand Government did not press for any special action to be taken 
to make' this clear at the time of the renewal of the convention. 

In Septeml^r 1924 the Government of India said : — ^that while desirous not to 
place obstacles in the way of provision of further procedure which would permit of 
the adjustment of differences between States and thus perhaps avoid future war, 
they were impressed by the need for caution and would prefer to wait till they had 
had several years experience of the working of the Permanent Court of International 
“ 1 accept clause 36 of the Statutes of the Court, as proposed 

in the Protocol for Pacific Settlement, either conditionally or otherwise. In any 
case, they c^i^d not agree to acts of the past being submitted to the jurisdiction of 
the Court. Moreover , they thought they would also have to exclude from its purview 
^ses in which the vital mterests, independence or honour of India were concerned. 
They also drew attention to certain specific difficulties with regard to China, which 
vvould be involved by the acceptance of Article 36 of the statute by the Government 
of India. ■' 


o 
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IMPERIAL CONFERENCE, 1926 . 


EXISTING ANOMALIES IN THE BRITISH COMMONWEALTH OF 

NATIONS. 


Mkmorandum by the Irish Free State Delegation. 

THE ])rinciple of the absolute equality of status and the legislative, judicial and 
constitutional independence of the members of the British Commonwealth of Nations 

i.s now admitted beyond controversy. It is accordingly thought that it would be 
opportune to direct attention to some of the more outstanding anomalies and 
anachronisms which appear most to detract from that principle with the object of 
abrogating anything which in form or substance interferes with its complete 
application in practice. 

2. The fundamental right of the Government of each separate unit of the 
Commonwealtli to advise the King in all matters whatsoever relating to its own afiaira 
should be formally affirmed and recognised in practice. 

3. The following are instances in which that fundamental right is 
contravened : — 

(a.) The claim of the British Government to control legislation of the other 
legislatures of the Commonwealth by means of the disallowance or 
reservation of the statutes of such legislature. 

When the Secretary of State for Dominion Affairs receives each year or more 
frequently certified copies of Acts of the Dominion Parliaments, he requests the 
Governor-General to inform his Ministers that His Majesty will not be advised to 
e.xercise his power of disallowance in respect of these Acts. Similarly, the reserva- 
tion of statutes for His Majesty’s pleasure implies action solely on the advice of His 
Majesty’s British Ministers. Those powers of veto are obsolete and should be formally 
abandoned. 


(6.) The issue of exequaturs to Consuls operating within the Dominions on the 
advice of His Majesty’s British Ministers with the counter-signature of 
the British Foreign Secretary. 

In the case of consuls de carriere, the Dominions are merely informed that the 
exequatur is being issued. The approval of the Dominions is request^ when an 
Jionorary consul is being appointed, but the exequatur issues on the advice of the 
British Ministers. The consular commission should be sent direct by the foreimi 
Government to the Dominion Government, and the exequatur shoi^ be issued oh the 
advice of His Majesty’s Dominion Ministers counter-signed by the Dommion Minister 
for External Affairs. 


(c.) The assumption in international treaties and conventions that the signatme 
of the British plenipotentiary appointed on the sole advice oi Jlis 
Majesty’s British Government binds the Dominions. 

The principle should be formally accepted that no Dpi^ion c^ be ^und in any way 
except by the signature of a plenipotentiary appointed on its 

there is a commdn plenipotentiary for two or more m^bers of the Commonwealth, 
separate full powers should be issued in accordance with this principle 

4 The Governor-General at present fills a dual role. He is at the same t^o 
•the repres^tat^rof the King and tL representative of the British Government, thus 

n.fioQo.i 
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pivi'ng cr6d.6iice to a conuuoD. misapprsheiisioii that there is no distinction in practice 
Betw^n the British Government and the King as far as the Dominions are concerned. 

Furthermore, it is not in conformity with the principle stated in paragraph i 
of this memorandum that a Government chosen by the people should be aftected in 
any of its actions by the representative of another Government. Accordingly, it is 
suggested that his functions should be confined exclusively to representing the King. 
He should act solely on the advice of the Dominion Ministry, and should not be the 
recipient of any instructions from the British Government. He should no longer 
discharge any functions as the representative of the British Government or of any 
Department thereof, nor act as the channel of communication between the Britisn 
Government and the Dominion Government. The choice of the representative of the 
TCing should lie with the Dominion Government, on whose advice alone the appoint- 
ment should be made. Similar principles should prevail when a change falls to be 

made in the holder of the office. . , . 

6. It has been sought to impose limitations on the legislative competence of the 
Members of the Commonwealth of Nations other than Great Britain by insistence on 
the contention that the laws of such members — except where extra-territorial 
operation is given to them by the British Parliament — operate only within the 
territorial area of such member. Such a contention is inconsistent with the 
legislative autonomy necessarily following from equality of status. Moreover, it is 
nowhere expressed in any of the Constitutions of the States of the Commonwealth 
that there is any territorial limitation to the operation of laws duly enacted. It is 
obviously necessary in modern conditions that the legislatures of those States should 
exercise authority with extra-territorial effect when necessary for the peace, order 
and good government of their countries. It would be absurd, ior example, to suggest 
that legislation making it a crime to conspire outside the Dominion against the 
peace, order and good government of that Dominion, or to defraud the customs of 
that Dominion or otherwise to violate its laws, would be invalid. It should be made 
clear that a law passed by the legislature of any part of the Commonwealth cannot 
be invalid or fail to have effect by reason merely of extra-territorial operation, or of 
the fact that its provisions are repugnant to the provisions of anj^ statute passed by 
the British Parliament. 

6. The exercise of legislative authority by the Parliament of Great Britain as 
regards the other members of the Commonwealth of Nations would clearly be 
inconsistent with the principles upon which the Commonwealth of Nations is 
founded. The very title of such an Act as the Colonial Laws Validity Act (which 
would appear from a recent judgment of the Judicial Committee of the Privy Council 
to be still of technical legal efiect in some parts at least of the Commonwealth of 
Nations) implies subjection, and the doctrines embodied in that Act are subversive 
of the principles of autonomy and constitutional co-equality. 

No law can bind a member of the Commonwealth of Nations except its own law, 
and the function of enacting every such law belongs exclusively as of right to the 
Parliament of such member. 


Uniformity of laws and of administration of laws where desirable or necessary 
can best be secured by the enactment of reciprocal statutes based upon consultation 
and agreement. 

7. The Royal Titles are still as they were before the separation of the Irish 
Free State and the United Kingdom. For that reason, and in order to emphasise 
the dignity of the individual nations of the Commonwealth, it is suggested that 
these nations should be set out by name in the King’s title, which would then read as 
follows : King of the United Kingdom of Great Britain and of Canada, Australia, 
New Zealand, South Africa and the Irish Free State, Emperor of India. 

In international treaties this title set out in full be^re, or in reference to, each 
one of the national plenipotentiaries on the advice of whose Government the King 
^ts will remove all doubt about the equality of status of the Commonwealth nations, 
both intBT se and vis-a-vis non-Commonwealth States, and will at the same time 
mdicate the bond upon which the real unity of the Commonwealth depends. 

8. The position in regard to the Judicial Committee of the Privy Council and 

to matters relati^ to Merchant Shipping is dealt with in separate memoranda (see 
E. 115 and E. (E.) 24 respectively) . ’ 

9.. The channel ^ Ccramunication between Foreign Governments and the 
Dominions is still the British Foreign Office. It is clear from the text of Foreign 
Co^mmmtions th^ Foreim Governments regard the Dominion Governments as 
subordinate to the British Government. This can best be illustrated by a recent 
and typical example. The Belgian Ambassador in London, in a letter to the British 
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Foreign Secretary on the 30th September last, concerning the issue of fresh 
exequaturs in respect of altered jurisdiction in the Irish Free State, writes as 
follows : — 

“ Je me permets de recourir a Tobligeant interm4diaire de Votre Excellence 

aux fins que les titulaires de ces postes soient ofiBciellement reconnus par les 

Autorites hritanniques dans la nouvelle juridiction qui leur a4t4 confine.” 

In all matters concerning the Dominions as individual States correspondence 
should take place direct between the Departments of External Affairs of the 
Dominions and Foreign countries. The Members of the Commonwealth would, of 
course, keep each other informed of such correspondence in all matters of common 
interest in conformity with the spirit of the 1923 treaty resolutions. 

Approval of this procedure should be intimated by the British Government to 
Foreign Governments. 

Conclusion. 

If the British Commonwealth of Nations is to endure as the greatest factor for 
the establishment of peace and prosperity throughout the world, its cohesive force 
must be real and permanent, whether viewed from within or without. It cannot be 
held together by a mere collective expression, which only serves to create doubt in the 
minds of Foreign Statesmen and discontent amongst the diverse nationalities of 
which it is made up. 

The King is the real bond, and forms used in international treaties will be devoid 
of all meaning so long as they do not give complete expression to that reality. 

The co-operation resulting from the bona of a common King will ^ effective 
only because it is free co-operation and to the extent to which it is free, 
Antiquated forms dating from period when common action resulted from the over- 
riding control of one central Government are liable to make co-operation less 
efficacious, because they make it seem less free. 

Hotel Cecil, W.C. 2, 

November 2, 1926. 
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IMPERIAL CONFEREiNCE, 1926. 


CONDUCT OF FOREIGN AFFAIRS: CONSULTATION AND 

COMMUNICATION. 


Memorandum by the Prime Minister of New Zealand. 

THE New Zealand Government has for many years in regard to foreign affairs 
adopted and acted upon the principle that foreign policy must be an Empire policy, 
that the Secretary of State for Foreign Affairs of His Majesty’s Government in 
London must necessarily be the Foreign Minister of the Empire, and that the 
Foreign Office of His Majesty’s Government must be the Foreign Office of the 
Empire. It has appeared to us obvious that that Minister and that office are the 
only possible channel of negotiation between the Empire and foreign nations. 

But from that point of view the Foreign Secretary and the Foreign Office must 
be regarded as the official mouthpieces of the Governments of the self-governing 
Dominions as well as of His Majesty’s Government in London, and it is obvious 
that the Dominion Governments must be kept informed of the trend of foreign 
relations, the course which the Foreign Office proposes to take in certain events, 
and generally of all matters relating to foreign policy. The methods adopted 
hitherto to fulfil this essential condition have been communication through the 
Secretary of State for the Colonies (now Dominions) to the respective Governors- 
General, by telegraph in urgent matters and by post in matters of lesser importance, 
of such information as the Foreign Office has, anu often of matter of extremely secret 
and confidential nature. Various suggestions have been made for the improvement 
and abbreviation of the methods of communication, all of which have had 
consideration from the New Zealand Government. Lord Milner’s proposal that 
each Dominion Government should have one of its members resident in London and 
that such resident Minister should be called into coimcil by His Majesty’s 
Government in London has not met with general support. An alternative suggestion 
is that the High Commissioners should have the full status and authority held by 
Ambassadors of foreign nations and that consultation and communication on foreign 
affairs between His Majesty’s Government and the Dominion Governments shomd 
take place through the High Coromissioners, who should report to their respective 
Governments and obtain authority to express to the Foreign Office the views of their 
Governments. This suggestion has had a measure of support, but it does not 

commend itself to New Zealand. , . . . • 

I flTu anxious to aid in every possible way the effort to devise improvements in 
the method of consultation in the intervals between the holding of Imj^riai 
Conferences. It seems possible that the presence in London of a member of f h® 
personal staff of each Prime Minister would facilitate the desired re^lt. 
difficulty is that, while the view of each Dominion Government be obtained 
the Foreign Office with some despatch, the several views of all the Governments 
may be divergent and much time may be occupied in providing the opportunity 
' for discussion and consideration by the Dominions inter se. The exigence of a 
personal staff of each Prime Minister in London might to some extent obviate that 
difficulty. On the other hand, such an officer could serve, I think, a most usetm 
purpose in conveying directly to his Prime Minister such additional ,^^d 
supplementary information as he might judge appropriate to the individual 
requirements of his Dominion, as to the atmosphere, antecedent facts and events, 
and subsidiary details of any question under consideration. 

[15303] 
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I£ as I have already said, the British Foreign Office is, as in my opinion it 
should be, regarded as the Foreign Office of the Empire, acting in a real sense on 
behalf of the individual Governments of the Empire, then it is clear that the existing 
method of consultation— welcome as it is in my country— is at this stage scarcely 
sufficient to meet the position. The suggestion I have outlined above is obviously 
not the final solution of the problem, but I advance it as a practicable fiist step. 
If each of the self-governing Dominions can agree on the appointment oi such an 
cfificer in London — attached, say, to the Cabinet staff here and accorded full facilities 
through the Cabinet Secretariat to ascertain and comprehend what is projected 
and what is in the mind of His Majesty’s Government, then it might be found 
possible further to arrange more easily and expeditiously for some d^ree of 
Dominion interchange of views by means of these officers — a direction in which our 
present arrangement fails. 

As a complement to the above organisation, 1 would strongly advocate the 
appointment of a member of the British Foreign Office staff to the personal staff of 
each Dominion Prime Minister. Such an officer would be afforded every opportunitj* 
of enquiring into and fully acquainting himself with the individual point of view of 
the Dominion concerned, and if it were found possible to provide for the 
periodical transfer of such officers — say every two or three years — from Dominion to 
Dominion and ultimately back to the Foreign Office, then the value of such an 
arrangement would be greatly increased. In the course of time, we would have, on 
the one hand, a corps of Dominion officials entirely familiar w'ith the jmocedure of 
the British Foreign^Office and with the attitude and point of view of His Majesty’s 
Government, while, on the other hand, the British Foreign Office would have the 
benefit of a similar group of officers familiar with Dominion viewpoints. 

I cannot too strongly express my sense of the vital importance of agreement 
between the respective members of the British Empire, and especially of agreement 
on foreign affairs, and I feel equally strongly that, unless some alteration is made in 
the present procedure, there may come a time when, in the absence of agreement, the 
interests of the British Empire may be raateriafly affected. 

To crystallise finally the proposals that I have put forward, I suggest — 

(a.) The attachment to the Cabinet Secretariat in London for the purposes of 
communication, and to some extent of inter- Dominion consultation, of 
an official representative from each Dominion communicating directly 
with his Prime Minister. 

(&.) The attachment to the personal staff of each Dominion Prime Minister of 
an officer from the British Foreign Office, and the transfer of these 
officials from Dominion to Dominion and ultimately back to the Foreign 
Office. 


To these two suggestions I would add a further proposal : — 

(c.) That facilities be afforded for the recruiting from the Dominions of a 
certain number of intelligent young men for service in the British 
Foreign Office. 

It may be added that the adoption of these proposals need not interfere with the 
existing channel of communication through the Secretary of State for Dominion 
Affairs and the Governor-General of the Dominion concerned. 


Hotel Cecil, W.C. % 
November 4, 1926. 


J. G. C. 
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IMPERIAL CONFERENCE, 1926. 


Committee on Inter-Imperial Relations. 


LOCARNO POLICY. 

The following draft resolution, prepared by the Secretary of State ' 
for Foreign Affah-s, is circulated for consideration on Monday, 
8th November, 1926. 

(Signed) M. P. A. HANKEY. 

2, Whitehall Gardens, jS.TF.l, 

November 5, 1926. 


“ Tlie Conference warmly welcomes the policy embodied in the 
Treaty of Locarno and congratulates His Majesty’s Government on 
its share in this successful contribution towards the promotion of the 
peace of the world.” 
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IMPERIAL CONFERENCE, 1926. 


SYSTEM OF COMMUNICATION AND CONSULTATION. 


Draft Ebsolution. 

The Governments represented at the Imperial Conference are 
agreed that it is desirable to improve, as far as possible, the facilities 
for inter-eominanication and the reciprocal supply of information on 
foreign aftairs, particularly by developing a system of personal 
contact. In this connection the representatives of the Dominions 
welcome the offer of His Majesty’s Government in Great Britain to 
extend the existing system by making it a regular practice to give 
full information in regard to foreign affairs, &c., and to discuss 
foreign affairs with any person representing a Dominion (whether 
a Minister, High Commissioner, Liaison officer, or other official) 
who may be nominated by his Government for either or both 
pmposes. 

It is understood that any arrangements adopted in pursuance of 
this plan will be supplementary to, and not in replacement of, the 
system of direct communication from Government to (Sovernment, 
and the special arrangements which have been in force since 1918 
for communications between Prime Ministers. 

The methods of supply of information and of discussion between 
the Secretary of State for Foreign Affairs and Dominion representa- 
tives will be arranged with due regard to the great and continuous 
pressure of work In the Foreign Office. 

2, Whitehall Gardiens, S,W. 1, 

November 10, 1926. 
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IMPERIAL CONFERENCE, 1926. 


Committee on Inter-Impo’ial Relations. 


The accompanying note by the Secretary of State for Dominion 
Affairs is circulated with reference to the discussions on the Definition 
of Status on the 9th November (see Minutes of 9th Meeting). 

(Signed) M. P. A, HANKEY, 

Secretary to the Committee . 

2, Whitehall Gardens, S.TF. 1, 

November 11, 1926. 


Definition of Status. 

The two outstanding points on which agreement was not reached 
this morning were (1) the proposed insertion of the phrase “in 
matters national or international ’ ' and (2) the phrase * ‘ freely 
associated. ’ ’ 

As regards the former the objection was not one of fact so muclt 
as of the possible misinterpretations that might be given to the 
phrase in some parts of the Empire, the misinterpretation being 
most likely to fasten itself on to the word “ international.” Would 
not the dfficulty be met by language making the substance equally 
clear but avoiding the word “ international ” such as, e.g., “in any 
aspect of their national life 

The objection to the phrase “freely associated” is that while 
its object is merely to indicate the spirit of freedom of our association 
it might be misinterpreted in some quarters as implying a freedom 
to dissociate. That could be made by a small alteration such as 
“ associated in equal freedom.” 

The whole statement would then run as follows : ‘ ‘ Great 
Britain and the Self-Governing Dominions are autonomous com- 
munities of equal status, united by the common bond of the Crown. 
They stand in no subordination one to another in any aspect of then 
national life, but are associated in equal freedom as members of the 
British Commonwealth of Nations within the British Empire.” 

(Initialled) L. S. A. 

November 9, 1926. 
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Committee on Inter-Imperial Relations. 


TEEMS OP EEFEEENCE DEAFTTNG COMMITTEE. 

REPORT. 

On the questions raised by the Irish Free State Delegation with 
regard to disallowance and reservation of Dominion legislation, the 
Sub-Committee suggest that a passage might be inserted in the 
General Report of Lord Balfour’s Committee to the Imperial 
Conference to the following effect : — 

‘ ' It was explained by the Irish Free State Delegation that 
their object in bringing up these points was to elucidate the 
constitutional practice in relation to Canada, since it is provided 
by Article 2 of the Articles of Agreement for a Treaty of 1921 
that ‘ the position of the Irish Free State in relation to the 
Imperial Parliament and Government and otherwise shall be that 
of the Dominion of Canada.’ 

“It is accordingly proposed that, apart from provisions 
embodied in constitutions or in specific statutes expressly 
requiring reservation, it should be placed on record — 

“1. That it would not be in accordance with the 
established constitutional practice (a) that His Majesty’s 
Ministers in London should advise His Majesty either to 
disallow an Act or to issue instructions to His Majesty’s 
Representative to reserve a Bill passed by the Parliament of 
Canada or of any other Dominion or (h) that any such Bill 
should be reserved, or assent thereto withheld, by His 
Majesty’s Representative against the advice of the Ministers 
of such Dominion ; 

“2. Generally that the constitutional practice is that it 
is the right of the Government of each Dominion to advise 
the Crown in all matters relating to its own affairs and that 
advice would not be tendered to His Majesty by His Majesty’s 
Ministers in London in any matter appertaining to the affairs 
of a Dominion against the views of the Dominion Government 
concerned. 

‘ ‘ The appropriate procedure with regard to projected legisla- 
tion in one of the self-governing parts of the Empire which may 
affect the interests of other self-governing parts is previous 
consultation between His Majesty’s Ministers in the several parts 
concerned. ’ ’ 

On the question raised by the Irish Free State Delegation with 
regard to the legislative competence of Members of the British 
Commonwealth of Nations other than Great Britain, and in particular 
to the desirability of those Members being enabled to legislate with 
extra-terriiorial effect, the Sub-Committee recommend the inclusion 
of the following statement in the Report of Lord Balfour’s 
Committee : — 

‘ ‘ As regards the legal power of the Parliament in London to 
legislate for the Dominions, it should similarly be^ placed on 
record that the constitutional practice is that legislation by that 
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Parliament applying to a Dominion could only be passed with 
the consent ol the Dominion concerned. 

‘ ‘ The Committee are of opinion that there are points arising 
out of these considerations and other aspects of general principle 
which will require detailed examination, and they accordingly 
recommend that steps should be taken by Great Britain and the 
Dominions to set up a Committee with terms of reference on the 
following lines ; — 

“To enquire into, report upon and make recommendations 
concerning — 

“1. Existing statutory provisions requiring reservation of 
Dominion legislation for the assent of His Majesty or 
authorising the disallowance of such legislation. 

“ 2. (a.) The prese^gt position as to the competence of 
Dominion Parliaments to give their legislation extra-territorial 
operation ; 

“ (b.) The desirability of giving effect to the principle that 
each Dominion Parliament should have power to give extra- 
territorial operation to its legislation in all cases where such 
operation is ancillary to provision for the peace, order and 
good government of the Dominion. 

“8. The principles embodied in or underl5ung the 
Colonial Daws Validity Act, 1866, and the extent to which 
any provisions of that Act ought to be repealed, amended or 
modified in the light of the existing relations between the 
various members of the British Commonwealth of Nations 
as described in this Report.” 

Signed on behalf of the Committee. 

' L. S. AMERY {Chairman), 

2, Whitehall Gardens, S.W.l, 

November 15, 1926. 
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Lord Balfour’s instruotionSj for consideration at the 
Meeting of the Gonmiittee of Prime Ministers and Heads 
of Delegations to he held on (Chursday, Bovemher 18th, 1926, 

(Che Reports of (a) the Suh-Oommittee on (Treaty 
Procedure, and (b) the Drafting Committee as to the 
proposed Expert Committee, on the oferation of 
Dominion Legislation, have been incorporated in the 
present drafts 


(dgd.) M.P.Ac HUBmi. 

Secretary to the Committee, 


E, VMtehall Gardens, SeW«l. 
Bovemher 16th, 1926, 
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Bta LiLSIOBiS C O MiiiLI!P'^»^»>’», 

Draft. Heiiorta 

V;e were appointed at the meeting of the Imperial 
Conference on the £5th of October, 19£6, to Investigate 
all the questions on the Agenda affecting Inter-Imperial 
Relations. Our discussions on these questions have been 
long and intricate, ...e foutid, on examination, that the^ 
involved consideration of fundamental principles affecting the 
relations of the various parts of the British iimpire inter se . 
as well as the relations of each part ssj foreign countries, 
por such examination the time at our disposal has been ail 
too short, let we hOj.-e that we ma^ have laid a foundation 
on which subsequent Conferences may build. 

II *> Op GHci Al BRIInlh Thi^ DOMIHIOrjo, 

She Committee are of opinion that nothing would be 
gained by attempting to define the Constitution of the 
British iimpire. Its widely scattered parts have very 
different characteristics, very different histories, and 
are at very different stages of evolution; while, 
considered as a whole, it defies classification and bears 
no real resemblance to any other political organisation 
which now exists or has ever yet been tried. 

Inhere is, however, one most important element in 
it which, from a strictly constitutional point of view, 
has now, as regards all vital matters, reached its 
full aevelopment; « ve refer to the group of self-governing 
communities oomposec. of dreat Britain and the Dominions. 

Iheir position and mutual relation may he readily defined, 

!fhe 7 are autonomous Oommunities within the British lampire , 




equal in eta tub, in no way subordinate one to anotb.er In euij? 
§®E® ot of thei r d omg et ic or eaiterual affairs, though united 
b.v a QOnmo.a al le giance to the Crown, e-od freely aasoolated • 

® s members ol tue Br i tish. Ooicgionwealtih. of HationSit 

A foreigner ejudea'v curing to underataud the true 
oharucter of our Imperial sj?stem by the aid of this formula 
alone would be tempted to think that it was devised rather 
to make mutual interference impossible than to make mutual 
co-operation easy* 

duoh a criticism, however, completely ignores the 
historic situation* Ihe rapid evolution of the Overseas 
Dominions during tne last fifty years has involved many 
complicated adjustments of old political machinery to 
changing conditions* She tendency towards equality of 
status was both right and inevitable, Greographioal and 
©the'r conditions made this impossible of att a i nme nt by the 
way of federation* I'he only alternative was by the way of 
autonomy; and along this road it has been steadily sought, 
ivery self— governing member cf the jimnire is now the master 
of its destiny. In fact, if not always in. form, it is 
subject te no compulsion whatever* 

But no account, however accurate, of the negative 
relations in which G-reat Britain and the Dominions 
stand W each other, can do more than express a portion of 
the truth. Ihe British Ga^-ire is not founded solely or 
mainl.y u, on negations* It depends essentially, if not 
formally, on positive ideals* free institutions are its 
life-blooa. Free co-operation is its instrument, peace, 
security and progress are among its o ejects. Aspects of 
all these great themes have been discussed at the present 
Conference; excellent results have been thereoy obtained.* 

And though every Dominion is now, and must alv/ayp remain, the 
sole judge of the nature and extent of its co— opere tion. 




ny OGmmon es-uB0 wlllj in our opinion, "be thereby imperilled^ 
Bq^uality of atatue, so far as Britain and the I>ominions are 
conoerned, is thus the root principle goTerning our inter- 
imperial relations# But the principles of equality and 
similarity, appropr3.ate to status , cannot be universally 
extended to fiinctiono Here we require something more than 
immutable dogmas, is'or example, to deal with questions of 
diplomacy and questions of defence, we require alsc flexible 
machinery, machinery which can, from time to time, be adapted 
to the changing circumstances of the world. Ihis subject also 
has occupied our attention. Q!he rest of this report will 
show how we have endeavoured not only to state political theory, 
but to apply it to our common needs* 

Hi. amciAL loaigioii on' hdia . 

It will be noted that in the previous paragraphs 
we have made no mention of India. Our reason for limiting 
their scope to Great Britain and the Dominions is that the 
position of India in the iimpire is already definea, viz., by 
the Government of India Act, 1919. ive would also recall 
that by Hesalution IZ of the Imperial War Conference, 1917, 
due recognition was given to the important position hqld^by 
India in the British Commonwealth of Kations. Where, in this 
Report, we have had occasion to consider the position of 
India, we have made particular reference to it, 

X7, JiULAglOl'iS THG VARIOUS 

PART^'i CH’ DHB BRIHbH islMPUbj . 

Existing administrative, legislative and judicial 
forms are admittedly not wholly in accord jzith the 
position as described in bection II of this Report. This 
is inevitable, since most of these forms date back to a time 
well antecedent to the present stage of constitutional 




de'^alojt.'ineiit* Our first task then v/as to examine these forms 
with special .reference to an^ cases where the want of 
adaptation of practice to principle caused, or might be 
thought to cause ^ incoiirenience in the conduct ©f Inter-* 
Imperial Relations, 


(a) She TiUs of Hia }.la.1est.v 
the 

The title of Els fcjesty the ii.ing is of special 
Importance and concern to aJ.l parts of Els Itia^est^'s 
Dominions, 'fwice v/ithin the last fifths? ^-eara has the Roj 7 al 
Title been altered to suit changed conditions ana con- 
stitutional developments# 

The present title, which is that proclaimed under the 
Roi’al Titles not of l‘^01, is as f ollows 

’’George by the Grace of God, of the bnited kingdom 
of Great Britain and Iralf.nd and of the British Dominions 
beyond the Beas king, Dofexider of the haith, nmi'eror 
of India,” 

Borne time before the Conference met, it had been 
recognised that this form of title .hardly accorded with the 
altered state of affaist'S arising from the establishment 
of the Irish Free Otate as a Dominion, It had further been 
ascertained that it wet:la be in accordance with His 
ila.ieBty ’ & wishes that any recoamendation for change should 
be submitted to him as the resu3,t of discussion at the 
Conference , 

«,'e are ‘unanimously of ©j-inlon that a slight change is 
desirable , and we reoonjmend that, subject to His iia^eety’s 
a-;^provai, the necessary legislative action should be 
taken to secure that Eis Aiajesty’s title shsuld hence- 
forward read; "George V, by the Grace of God, king of Great 
Britain, Ireland and the British Dominions beyond the Beas, 




UcfcJi'ja'ir o£ th'- i'&itii, jm.uoror af Iriu.ia", 

( b ) juPaitioi. Ox G ov ariior.s"&eueral> 

,;e proceiaad to couoiaar whetiisr it was desirable 
formally to ..-lace on recoru definitiou oi tiie po&itiOai held 
by the LrOveruor-v>cner?‘l Lio .^ajestj-^s re^.resentative in 
tns Lomiuiowo, 'xhs>t y-osition, though no.» generally’ well 
recognised, unuoubtodlj; represents a de\elOjjnient irom an 
earlier stage when the liovernor general was appointed solely 
on the adTice of his x-'x^eoty x^inisters in London and acted 
alciO as their represen^atiTe , 

111 our opinion it ia an essential consequence of the 
equality of status existing among the members of the British 
Gemmon.vealth of nations that the Gox’-ernor-GrSneral of a 
nominion is the re ...resontative o± the Crown, holding in all 
essential respects the same jfOSition in relation to the 
administration of public affairs in the Dominion as is held 
by his hajest^- the hing in Great Britain, and that in no 
respect is he now considered to be the representative or 
agent of Eis kajesty's Goverimient in wreat Britain or any 
De-par tment of that Government* 

It seemed to us to follo'w that the practice where oy 
the Governor— General of a Dominion is the formal official 
chfurnel of communication oet-ween Eis x-ajesty's Goverximent 
in Great Britain and Eis Gover’jnents in the Dominions might 
be regarded as no longer wholly in accordance v/ith the 
constitutional position of the Govern or- G-oneral. it was 
thought that the recognised official channel of communica- 
tion should be, in future, between Gcver;imeiit and Government 
direct, dhe re rresentatives of Great Britain readily 
recognised tnat the existing procedure might be open to^ ^ 
criticism; they accepted the -proposed change in principle 
in relation to any ot tne Dominions which deairea it. 

Details were left for settlement as soon as possible after 




be tween 
S3 cure a. 


Greet jrfritsii! a^a the Dominions coiild best be 
bj- the euuotmeat of reci.>rocal Statutes based 


Uj on consul tatiou t^nd ej^reementt. 

ve gave tuese ruc.ttors the boat consideration 
l^ossibls in the limited time at our disposal^ but came 
to the couclUiSioii that the issues involved were so 
cumpler: that there vjould be grave danger in attempting 
any immediate pronouncement other than a statement of 
certain principles which, in our opinion, underlay the 
whole question of the operation of Dominion legislation, 
v.e felt that, for the rest, it would be neceosary to 
obtain fix>;ert guidance es a preliminary to furtner 
consideration by his iiLf.yosty * s Governments in ureat 
Sritaija ana the Dominions. 


On the tn^edtiOij.s ruic-eu with regera to disallo.'jance 
and reserve-, tic Vi of Dominion legislation, it was explained 
by the Irish i’ree otate Delegation that they desired to 
eludicate the couBtltutiOiisl practice in relation to 
Ocnaa«=., since it is provided by Article Z of the Articles 
of Agreeii^nt for a Ireaty of I'iCl that "the position of the 
Irish jj’ree otate in relation to the Imperial jrarlisment and 
Govornmeut and otherwise shall be that of the Disjuinion 
of Ganaaa". 

On this point we propose that it should be 
placed on record that, apart from provisi-tins embodied 
in constitutions or j,n specific statutes expressly 
requiring reservatioiu 

(i) it Vrfould not be in accordance with established 
o ons ti t'l . t i on al pr a c t i ce 

(a) that His iwa^esty’s i,Anisters in Lonuon should 
advise his xJajesty uhe hiag either to disallow an Act, 
or to issue instructions to His iiaajesty's hep-resentative 
to reserve a Bill, passed. hy the x'arlian^nt of Canada 




or of anj7 other Dominiou, or 

{b) that saay suoh Bill should be reserved, or 
assent thereto withheld, by His Majesty *s EeiDresentative 
sgaLnst the advi;;e of the Ministers of such Dominion; 

(ii) generally th&t the constitutional jjiraotice 
is that it is the right of the Government of each 
Dcminion to advise the Crown in all matters relating 
to its own affairs and that advice Vifould not be tendered 
to his Majesty by His Majesty's Alinisters in London in 
any matter a^perti^ining to the affairs of a Dominion 
against the viev/s of the Dominion Government concerned* 

The aj.propriate procedure with regard to projected 
legislation in one of the self-governing parts of the 
iimpire which may affect the interests ef other self- 
governing parts is previous consultation between Eis 
Majesty's iilinisters in the several parts concerned. 

On the question raised vd.th regard to the 
legislative competence of Members of the British 
Commonwealth of Bations other than Great Britain, and 
in particular to the desirability of those Members 
being enabled to legislate with extra-territorial 
effect, we thinx that it should similarly be placed 
on record that the constitutional practice is that 
legislation by the Parliament at Westminster applying 
to. a Dominion could only be passed with the consent of 
the Dominion concerned. 

As already indicated, however , we are of opinion 
that there are points arising out of these consider- 
ations, and other aspects of general principle, which 
will require detailed examination and we accordingly 
recommend that steps should be taken by Great Britain 
and the, Domini**ns, to set up a Committee with terms ©f 
reference on the fOllov«l:ig lines 




"I'O euouirs iiiit®, rd.^or’t u^joja cjia maice reooinmeridations 
Gonoerning 

(i) jjxietiug statutori/ provisions ragulring 
reservation of DoniXiion legislation for the assent of 
Hie Lajestj? or autho-riaing the disallov/ance of such 
legislation. 

( ii ) (a) the present position as to the 
compete rice of dominion j: sir li aments to give their 
legislation extra-territorial OieratiOi^; 

(b) the desirability of giving effect to tne 
principle that each dominion, larliament should have 
power to give extra-territorial operation to its 
legislation in all oases vi^here such operation is ancillary 
to provision for the peace, order and good government of 
the Dominion; 

(iii) the principles embodied in or underlying the 
Colonial Lews Valiaity Act, 1865, ana the extent to 
which any provisions of th-. t Act ought to be repealed, 
amended or modified in the light of the existing 
relations between the various members of the British 
Commonwealth of nations as describea in 'this Report.” 

( <3. ) Herohant dhjpping Legislation'. 

iipmewhat similar couiaiaers tions to those set 
out above governed our attitude towaras a similar though 
a St^ecial, question rrtised in relation to nerohant shipping 
Legislation.. On this subject it was pointed out that, -while 
.-.■uniformity cf administrative practice ?^&s desirable, and 
indeea essentiel* as regaras the Aterchant ohipping 
Legislfc tio.x of the various parts of the nmjjire, it -swas 
difficult to reconcile the ap.^ lication, in their present 
form, of certain provisions of the principal Statute 
relating to iierohant Shipping, via.., the .sasrchant Shipiping 
Act of 18^4=, with the constitutional status of- the several 
members of the British Commonwealth of La t ions. 




e volu'ti oxi of ■fcL'S ijiritiaii , cer’ttiiii iij.e(j[U&.li'ties li£*d. 

bC';iii &liOT/KecL to &.« lOgc rds Ttirious queatiotis of 

Eif.ritime t.ffaira, it & o^oexitihl in dealii;g -with tlasae 
inequfelitio'a to oou.xidJr thG (.raotioai aSj^e.ots of the 
matter* hot oxily waa it impoo&iole to introduce immediate 
alterations in the jinercLaut dhip^in^. Uode (iijhicL dealt, 
anon^^st other matters, iwith the rsgistratioii of British 
ships sll over txie world), but it was necessary, in any 
review of the position, to take into account such matters 
of general cox’iCern as the qualifications for registry as a 
British shii-, status of British ships in war, the work 
done hy Kis iaajeaty’s Oonsiils in the interest of British 
shii'Sjiiii? and seamen, ana the *iuestion of Uaval uourts at 
foreign ports to aeal v.ith cairaes snd offences on British 
shix5S abroad* It Vtrss c iso worth while to take into 
consideration the question whether the principle of 
differentiation ©f function, to which we have already 
alluded, had axot a special a^.plication in relation to 
merchant shipping questionSo 

ii.e came finally to the conclusion that, following a 
_.re cedent which had been found useful on previous occasions, 
the general question of iacrohajut Shipping jjegislction hs^ 
hast be reicitted to c. special Bub-Oonference , which could 
meet most a prOj^.r lately at the same time • e the ejcpert 
Gomnittee, to which reference is made above* ..e thought that 
this special oub-Gonferenoe should be invited to advise 
on the following general lines; 

"To consider and report on the principlocs v/hioh shail 
govern, in the general interest, the practice and legislation 
relating to merchant shipping in the various parts of the 
limpire, haviixg regard to the change in constitutional 
procedure which has occurred since existing laws were enacted". 


11 




V.e took nota that the reprosantativea ot India 
particularly aasired thut India, in vievj of the importance 
of her ahip,,;ing interest*, should be represented at the 
proposed bub-Oouferenoe, ,ie. felt that the full representation 
of Inuia on an equal footing with breat Britain and the 
Dominions would not only be welcomed, but could, very 
property be given, 'v\^ithout prejudice to the Si.ecial 
constitutions! position cf India as explained in section III 
of this Keport. 

^ Acpeals to t he Jud icial O c mmitte e oi t h e x'rivy Oo unoil . 
ijaother matter which we discussed in which the general 
constitutional principle was raised, concerned the conditions 
governing Dominion Sj. peals to the JudioiL-.l Committee of the 
Privy Oouncii. is'rom’ these disouasions it became clear that 
it was no part of the policy of any part of the Umpire 
represented at the Conference that ques-cions affecting 
judicial appeul-s should be determined otherwise than in 
accordance with the wishes of the inhabitants of the part 
primarily affected. It was, however, recognised, that where 
ch£-nges in the existing system ’.vers proposed which, while 
prima.riiy affecting one .;art, raised issues in which other 
parts were also concerned, such changes ought only to be 
carried out f.fter disoaSk-ion and by agreement. 

bo far as the worx of the Committee \;as concerned, this 
general unaerstanding axpre&sed <11 that was required, Ihe 
question of some immecLiate change in the present conditions 
governing fppeals from the Irish iree btate, wi s not pressed 
in relation to the present Conference, though it was made 
clear that the right utB reserved to bring up the matter 
again at the next Imperial conference, 

» hulu l'flOL o ..Il'h POiu^lCi.^ COChlhlhb. 
isTom questions specially -oonceruing the relations «f the 
various parts of the British Umpire with one another, we 




natar£.il^’ turned to those ai'teotiug their relations with 
foreign oountriesi, xn the latter sphere a heginning had 
been mr-ie to'w'?-'ra8 naiiit.g clear those relations h^’ the 
flesolutiohs oi the Imperial norifereiice of l^sio on the 
subject of the negotiation, sigxt&ture and ratification of 
treaties. But it seemed desirable to examine the working 
of that Resolution durijig the ,ast three years cam kIso to 
consider whether the priuolple^ laid down with regard to 
Treaties could not be applied with advantage in a wider 
sphe re • 

^ ^ ^ ii'oCQdur^ in relation to i’reati ea . 

».e a, pointed a special sub- commit tee unaer the Chair- 
manship of the iviinister of Justice of Canada (The Honourable 
h* Lapointe, h.0«), to consider the question oi treaty 
proceduie . 

Ihe bub-Oomnittee , on whose re^ori; the following 
paragraphs are baaed, found that the He solutions of the 
Conference of 19Lb embouiecJ on most points useful rules for 
the guidance of tiie Grovernmeuts, ±u they became more 
thoroughly understood ?na established, they would prove 
effective in practice. 

Dome phases of treaty procedure were examined however 
in greater detail in the light of experieiice in order to 
oonsioer to what extex^t the Eesolutions of 19Eo might with 
advantage be su-plcjmentCd. 

jj eg o tia ti on « 

It was cgreed in lyi.«5 that ariy of the Grovermnents of 
the ilmpire contemplr tiag the negotiation of a treaty should 
give due consideration to ito j oa Bible effect U;.on other 
Governments i.na should taxe steps to inform Governments 
lixely to be interested of its intention. 

This rule should oe understood &s a^.j,.lyiiig to 




ao as to leevs it to tiie otlier croverniasnts to bi whether 
the^' &re JLi^cely to be interested. 

.-hexi a vjrO'veruEiont has received iniorms tio.i o± the 
intention ox anj' o uher uO\ exTdineiit to cend.'u.ot negotiations j 
it is iuouEibeat upon it to indicate its attitude v»ith 
reasonahle pronratitude , no I0113 as the initiiiting 
dovernnieiAt reoei\es no juterse coiaiuents •- nu so long as 
its ^^olio^- involves no active obligatxoxAS on the part 0“^ 
the other Governinonts, xt may proceed on the as stun c-t ion 
th^'t its policy is generally accepitahie. It must, 
hov/evar, befoxe taking tny steps which might involve the 
other G-overnments in any active ohligations , ootain their 
definite assent. 

./here by the nature of the treaty it is desiralie 
that it should be ratixied on behaix of all the Goverximents 
of the Janpire , the initiating s-overnment may assume that 
a Government v»hich hi a had full Oi..portxinity of indicating 
its attitude und hi.s maae no adverse coDmients will concur 
in the ratification of the treaty. In the of^se of a 
Go\''ernmeiit that prefers not to concur in the ratification 
of a treaty unless it has been signed by t plenipotentiary 
authorised to act on its behalf, it will advise the 
appointment of a pleni^ otentiary so to act,. 

horm of dre aty , 

borne treaties begin with a list of the contracting 
countries and not with a list of heads of ntates. In the 
case of treaties negotiated under the rus.ices of the league 
of nations, adherence to the wording of the ^nnex to the 
Covenant for the purpose of describing the contracting party 
has led to the use in the preamoie of the term "British 
Empire" with sn enumeration 01 the hominioiis j-nd India 
if parties to the Convention but without any mention of 
Great Britain and liortnem Ireland and the Colonies and 
protectorates. Ihass are only included by virtue of their 




bliil.g covcrsvl th.i tirsi "oritioh -.mpire’ ,, 'bhid prfccticj, 

vLilc su._ 5 -c; Btii.g tLi.t ;>0£aii3i0iis ^.jjia ladic. &re £i')% on a 

footii'g o± eq^nality \.ith C-is&t eb j.articij..&iit£. izi 

tns tr-sstiea in juobtioi., tanio to obocnrity auu. misuncLer- 
bt.iiaing and. ±a ±1^ tic-x?:. etor« , 

jib s: .ifi of evarcoming tnib aiffioult^' it is 

recommeizac-d thcut all treaties (otb-ar tnan agreameuts betwaan 
Grovari.mcnts ) '^hatixir iiigoti^tea ■ana.ar tbe auspioes of xhe 
XiSL ^'ue or not siiould ba n- o.e in tne nejuie oi laacis of bt&tes, 
fcuxa IX tiia traat^- is tij.iau. op Dehalf of or x.ll of tne 

i:r9verrxments ox the nini.ixa, the treaty- snoula be ms, aa in the 
name ©i the niug a vd 131x1^ o ^mbol of tiTiS special reletiouship 
between the different pelts of the limpire. ine British units 
Oh behalf of v;hten the treaty- is si.=.i*ed should be --rouped 
together in the following orcier; u-reet nritain anu horthern 
IxelSixd s^xid all parts of the Briti&h Impire which are not 
separate memb-ars oi the laague, uanuda, nustralib, i.aw , 
xsolbx-d^ oouth j.fX'ica.y Irish jj'ree ^tate^ XnQ.ia»» z- specimen 
form ®f treati- as reco-imeaded is utiachecL - s an s.- jiJiidix 
to the oommittaa report. 

In the cese of a treaty applying to only ®na part 
of the mnpire it should be stated to be mf le by tne ning 
on behalf of tha-t j-^art, 

Ihe ma.jfiiig of the tresty iii the name of tnc! x_ixxg as 
the symbol of the special reiatiOiiShip betV'^en th- 
different -jarts ox the .empire will renner csn.-erfluous 
the inclusion of sn^ provioio-n that its farms mixSt 
xiot DO regarded as regulating inter se tne rights axxd 
obligations of t+ze varxous territories on benaif ox 
which it has been sigxxed ix. the x;=ii_e ex tne niug. lix 
this ocnneotioxx it mubt be borne iix mind that tne ^uastioh 
was aiscusoed at the ..rms traffic Uonferenco in Ivhb, ana, 
that tixs Legal Committee of that Cunfarence l-:xid it aowh 
that the principle to which the foregoing sen to nee give 




eiiiyreassion unacirlies uii iutarni: tional con\ SiitiOiis. 

In tho cbse Ox sjOiriS intarnfational agrasmantcs the 
&ovarnm3xj.ty of liffc-re.it of tne may be willing 

to a,. ply betweexi tLomaelxes aom'. o± the provisions ss an 
Eiimiijistrative me-, bui-:* lix this Cc-ss they shonla etc te the 
eectent to which aoa tne terms ou v.hicL. snch provisions are to 
Suply* '„hero internatioas 1 agreemsxxts txre to be £.^4jliecL 
bet'w'een aifferent parts of the x^mj-ire, the form of a I'reaty 
■between Ecais of 5ti..ted should be avoided. 

jjU ll lower s . 

'Ihe plenipotentiaries for tne various British units 
should have full po-.-ers, issued in each case by the king on 
the advice of the hover.. ment oonosrnea, iuaic&iting emd 
oorreof onuing to the jjart of the —mpire for which they are to 
sign. It will freauontly be found convenient, particularly 
where there are some parts of the nmpire oxi v/hicxi it is not 
contemplated that active obligations will be imposed, but 
where the jjosition of th- British subjects belonging to 
these parts will be affected, fot such hovcrnmex'.ts to advise 
the issue of full powers on their behalf to the plenipotentiary 
ap .Jointed to act on beha lf of the hovernmexit or G-overnmants 
mainly concerned. In other cases provision might be made for 
accession by fether ^..arts of the imc-ire at a later date. 

dignature , 

In the oases ■where the names of countries are a. pended 
to the signatures in a treaty, the different parts of the 
mmpiro should be designated in the st.me manner as is proposed 
in regard to 'the list of plenipotentiaries in the preamble to 
the treaty. Ihe signatures of the lienipotentiardbs ox the 
various parts of the Bmpire should be grouped together in "the 

sfcm® oraer as is proposed above, 

l'h'3 signature of o treaty on behalf oi l j^art of 
the limpire should cover territories for which a mandate 
w«.ci hean eiven to that part ©f the iSmpire, unless the 




GOIIIIT G IHT Q F031GS OP TiPOLTILATSP^AL TRSA-TISS 

^sussficu-te JoU ^Jiu "«.6. 


In general treaties contain a ratification clause 
and a provision that the treaty will come into force on the 
deposit of a certain number of ratifications « TJhe question 
has sometimes arisen in connection v^ith treaties negotiated 
under the auspices- of the League whether, for the purpose of 
making up the number of ratifications necessary to bring the 
treaty into force, ratifications on b^alf of different parts 
of the vsnpire which are separate Members of the League should 
b^ counted as separate ratifications, in order to avoid any 
difficulty in future, it is recoinmended that when it is thought 
necessary that a treaty should contain a clause of this 
character, it should take the foma of a provision that the 
treaty should come into force when it has been ratified on 
behalf of so nany sepax’ate Iff embers of the League. . 

The Committee think that some convenient opportunity 
should bo taken of explaining to the other Members of the 
League the changes which it is desired to make in the form of 
treaties and the reasons for which they are desired. They 
would also recommend that th-? various governments of the 
ISnpire should make it an instruction to their representatives 
at International conferences to be held in future that they 
should use their best endeavour's to secure that effect is 
given to the recommendations contained in the foregoing 
paragraphs . 

(b) iRepresentation at int ernatlonal Conferences., 

■^e also studied, in the light of the Resolutions, of 
the imperial Conference of 1923 to which reference has already 
been made, the question of the representation of the different 
parts of the empire at international Conferences. The 
conclusions which we reached may be summarised as follows 

(1) Ho difficulty arises as regards representation at 
conferences convened by, or under th -2 auspices of, the League 
O'f nations , In such conferences all members of the League are 




invitocL, and ir tncy attend are represented separately by 
sopara.te delosations « Co-operation is ensured by tbe 
s-pplic^'-t ion of paragraph. i (c) of the Treaty Resolutions of 
1923. 

(2) As regards international conferences summoned by 
foreign governments, no rule of universal application can be 
laid do’TO, since the nature of the representation must, in 
part, depend on the form of invitation issued by the 
convening government. 

(a) In conferences of a technical character, it 
is usual and always desirable that the different 
paits of the ‘©upire should (if they wish to 
participate) be r^resented separately by separate 
delegations, and vvhere necessary efforts should be 
made to secure invitations which will render such 
representation possible; 

(b) Conferences of a political character called 
by a foreign goverrmient must be considered on the 
special circumstances of each individual case. 

It is for each part of the Empire to decide 
whether its particular interests are so involved, 
especially having regard to the active obligations 
likely to be imposed by any resulting treaty, that 
it desires to be represented at the Conference, or 
whether it is content to leave the negotiation in 
the hands of the part or parts of the Bcipire more 
directly concerned and to accept the result. 

If a Government desires to participate in 
the conclusion of a treaty, the method by which 
representation will be secured is a matter to be 
arranged with the other Governments of the Empire 
in the light of the invitation which has been 
received. 

There more than one part of the Empire 
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desires to Toe represented, three nethods of 

< ' 

representation are possible:- 

(i) By means of a oommcn plenipotentiary or 
plenipotentiaries, the issue of full 
powers to whom, should he on the advice of 
all parts of the Empire participating. 

(ii) By a single British Empire delegation 
composed of separate representatives of 
such parts of the 7?impire as are 
participating in the conference. This v/as 
the form of representation employed at the 
Washington Disarmament Conference of 1921. 

(iii) By separate delegations representing each 
part of the Empire participating in the 
Conference. If, as a result of 
consultation, this third method is desired 

an effort must he made to ensure that the 
form of invitation from the convening 
Government will make this method of 
representation possihle. 

Certain non-t echnical treaties should, from their nature, 
he concluded in a form which will render them binding upon all 
parts of the Empire, and for this purpose should he ratified 
with the concurrence of all the Governments. It is for each 
Goveriraent to decide to wliP-t extent its concurrence in the 
ratification will he facilitated hy its participation in the 
conclusion of the treaty, as for instance hy the appointment 
of a cormnon plenipotentiary. Any question as to whether the 
nature of the treaty is such that its ratification should be 
conevrred in by all parts of the Empire is a matter for 
discussion and agreement between the Governments. 

(c) General Conduct of Foreign policy . 

\?e went on to examine the possibility of applying the 
nrinciples underlying the Treaty Resolution of the 1923 




affairs {Generally, it vras fraiikly recognised that in this 
sphere, as in the sphere of defence, the laajor share of 
respcnsihilit, • rests now, and i^uat for some tirae continue to 
re'’t, v'ith Hie ’'aj«sty’s GovernEient in Great Britain. The 
principle of differentiation of function to which we have 
already alluded -Manifests itself, in this cane, in the 
clearest r-oanner. Nevertheless, practically all the Dominions 
are engaged to some extent, and some to a considerable extent, 
in the conduct of foreign relations particularly those with 
foreign countries on their borders. A particular instance of 
this is the grw'ing work in connection with the relations 
between Canada and the United states of America which has led 
to the necessity for the appointment of a Minister 
Plenipotentiary to represent the Canadian Government in 
"'■ashington. 

Vfe felt that the governing consideration underlying all 
discussions of this probler: must be that neither Great 
Britain nor th^' Dominions could be committed to the 
aoce'ctance of active obligations except with the definite 
assent of their ov^n Governments. In the light of this 
governing consideration, the Committee agreed that the 
general principle expressed ih. relation to Treaty negotJations 
in Section V (a) Of this Peport, which is indeed already to a 
large extent in force, might usefully be adopted as a guide 
by the Governments concerned in future in all negotiations 
affecting foreign relations falling within their respective 
spheres . 

( d) Issue of ii^gequaturs to f o reign Consuls in the 
Dominions. 

A question was raised with regard to the practice 
regarding the issue of exequaturs to Consuls in the Dominions 
The general practice hitherto, in the case of all appointments 
of Consuls de Carriers in any part of the British Empire, has 
been that the foreign government concerned notifies His 




Majesty’ B Governnent in Great Britain, throujii the diplo/aatic 
channel, ci the proposed appoint-iaent and that, provided that 
it is clear that the person concerned is, in fact, a Consul 
de Carriers, steps have been tahen* v.ithout further formality, 
for the isBUf^ of Bis 2laoest3*’s exequatur. in the case of 
Consuls other than those de Oarriere, it has been customary 
for som'=> timp past to consult the Dominion Government 
concornpd before the issue of the exequatur. 

The Secretary of Ptate for Boreign Affairs informed us 
that Kis Majesty's Government in Great Britain accepted the 
suggestion that in future any application by a foreign 
Government for the issue of an ercequatur to any person vdio 
Yiras to act as Consul in a Dominion should be referred to the 
Dominion Government concerned for consideration and that, if 
the Dominion Government agreed to the issue of the exequatur, 
it vrould be sent to them for count er- signature by a Dominion 
Minister, instructions to this effect had indeed already 
been riven. 

(®) Channel of Communication between Dominion 
Governments and foreign Governments. 

T''"' took note of a development of special interest which 
had occurred since the Imperial Conference last met, viz. 
the appointment of a M-inister plenipotentiary to represent 
thp interests of the iris>i "Free State in TlTashington, vhich 
was nor about to be followed by the appointment of a ' 
diplomatic r.epresentative of Canada. ■'JTe felt that most 
fruitful results could be anticipated from the co-operation 
of His j^ajesty’s representatives in the United states of 
America, already initiated, and now further to be developed. 

In cases other than those where Dominion Ministers were 
accredited to the Hee,ds of poreign States, it was agreed to 
■jj g> ver;." desirable that the existing diploiaatic channels should 
continue to b" used, as betv/een the Dominion Governments 
and foreign Governments, in matters of general and political 




systm op. coiifl:£tJ]sricATiO]ir Aim 

COITStfLTATTOW. 


. This Section is in a tentative form and still under discussion) 

Sessions of the Imperial Conference at which the Prime 
Ministers of Great Britain and of the Dominions are all able 
to be present cannot, from the nature of things, take place 
very frequently. The system of communication and consultation 
between conferences becomes therefore of special importance. 

•fe reviewed the position now reached in this respect with 
special reference to the desirability of arranging 'that closer 
personal touch should be established between Great Britain and 
the Dominions, and the Dominions inter se, for the discussion 
of current questions of policy. Such contact alone can convey 
an impression of the atmosphere in which official 
correspondence is conducted. Development, in this respect, 
seems particularly necessary in relation, to matters' of major 
importance in foreign affairs where expedition is often 
essential, and urgent decision necessary. ' A special aspect 
of the question of consultation whioh we considered was that 
concerning the representation of Great Britain in the 
Dominions. By reason of his constitutional position, as 
explained in section IV of this- Report, the Gorerhor 
General can no longer be regarded as in any sense speoially 
concerned with the interests of Great Britain." There is no 
one therefore in the Dominion capitals in a position to 
represent with authority the views of His Majesty’s Government 
in London. 

We summed up our conclusions in the following 
Hesolution, which is submitted for the consideration of the 

Conference:- 

’’The' Governments represented at the imperial Conference 
are impressed with the desirability of developing a system 
of personal contact, both in London and in the Dominion 




oaT)itals, to supplemont the present systei-a of inter- 
cor„"iunication ai.d the reciprocal supply, of infomation on 
affo,irs of co:i.-.ou interest. Tl*e manner in ^vhich any new 
syste'n is to "be "orhed out is .a matter for consideration and 
settlei:iGnt ‘betv’-een His jlajeaty’s Governments in Great Britain 
and the Bo-ninions, with due regard to the circwcstances of 
each particul.ar part of the impire, it being understood that 
any new arrange'nents should be suppl©:aentary to, and not in 
r eplacerr-ent of , ' the system of direct communication from 
Governm^-n* to Government and the special arrangements which 
hPvVe been in force since 1913 for communications between 
Prime "ininter'’." 

VII. PAITICTJL'IH ASPSCTS OF P0H3IGN TfflLATIOHS 
BigcrPSIID BY COHilTTZS. 

It was found convenient that certain aspects of 
foreign relations, particularly those on which a common 
policy ■'.'as desirable on matters outstanding at the time of 
the Conference, should be referred to us, since they could be 
considered in greater detail, and more informally than at 
meetings of the full conference. 

( a ) Co mpulsory Arbitration in international Disputes. 

One G'o.estion ‘Tliich 'we studied ■was that of arbitration in 
international disputes, with special reference to the 
question of acceptance of Article 36 of the Statute of the 
Permanent court of international Justice, providing for the 
compulsory submission of certain classes of cases to the 
Court., on this matter we decided to submit no Resolution to 
the. conference, but, whilst the members of the Committee were 
unanimous in favouring the widest possible extension of the 
method of arbitration for the settlement of international 
disputes, the feeling was that it was at present premature 
to accept the obligations under the Article in question. 




Goverrancrts represented at the imperial Conference would 
tahe aiiy paction in the direction of the acceptance of the 
ccmpulsor;^ J'U.rindiction of the Permanent Court, without 
■brin'Txn ,7 up the matter for further discussion. 

( ^) O'f the United States of Amer i ca to the 

P_r-Q ,!^ P^ol estahl ishin^ t he Permanent Court of 
int e rnat i ona l Justice. 

CPnnocted with the question last mentioned, was that of 
the adherence of the United States of America to the 
protocol establishin.g the Permanent Court of international 
Justice. 

0 

The special conditions upon which the United States 
desired to ‘become a party to the protocol had "been discussed 
at a sped’ial Conference held at Geneva in September, 1926, to 
v;hic!r all the Governments represented at the imperial 
Conference had sent representatives. We ascertained that 
each of these Governi:aents ■'was in accord with the conclusions 
reached by the special Conference and with the action which 
that Conference recommended. 


( ° ) T he po licy of Looarno. 

The Imnerial conference was fortunate in meeting at a 
time ^ust after the ratifications of the Looarno Treaty of 
Mutual Guarantee had been exchanged on the entry of Germany 


into the League of Rations. It was therefore possible to 
envisage the results which the Locarno policy had achieved 
already, and to forecast to some extent the further results 
which it was hoped to secure. These were explained and 
discussed, it then became clear that, from the standpoint 
of all the dominions and of India, there was complete 
approval of the manner in which the negotiations had been 
conducted and brought to so successful a conclusion. The 
provisions of Article IX of the Treaty of Mutual Guarantee 
were also fully considered, with special reference, on the 
one hand, to the narrow margin of difference between 




ol3Hg°.tionf=! already 'undertaken under the Covenant of the 
League 01 ]''’ationp. and tnose incurred under the Treaty, and, 
on the other hand, to the practical certainty that the 
c irc'L/jistanc ep of any crisis under v/hich the special 
obligations of the Treaty v^ould come into force T/ould he such 
as to enlist the full co-operation of all parts of the Thipire. 

Our final and unanimous conclusion v;as to recommend zo 
the Conference the adoption of the follov;ing Resolution 
"The Conference has heard with satisfaction the 
stateient of the Secretary of State for foreign Affairs 
with regard to the efforts made to ensure peace in Europe, 
culminating in the agreements of Locarno; and 
congratulates Kis iTajesty*s Government in Great Britain 
on its share in this successful contribution towards 
the promotion of the peace cf the world." 


2, V/'hitehall Gardens, B.U.l. 
ITovember 16th, 1926. 




APPSMDIX, 


(Ree Section V a) 
SP'XIHUN pop:' op TPmTY. 


Tlie President of the United States of 
A".erica, Kis TCa j est;' the King of the 
Belgians, p.is Majesty the Ming of (.«» what- 
ever title may be decided on with the 
concurrence of the imperial conference), 
lir'iperor of India, Kis Majesty the King of 
Bulgaria, etCc, etc., 


Desiring 

Have resolved to conclude a treaty for 
that nurpose and to that end have appointed 
as their Plenipotentiaries ; 

The President * * . . . . 

0O««< 

His ajesty the King of (title as above); 
for Great Britain and Northern Ireland and all 
parts of the British Umpire which are not 
separate Members of the League (of Nations), 

AB. 

for the Dominion of Canada, 

CD® 

for the Commonwealth of Australia, 

3F, 

for the Dominion of New Zealand, 

CH®- 


for the Union of South Africa, 

IJ. 




for t}ae Irisli Prse State 


for India, 


ICL» 


oo«n^#»#.*,o«.*o*.o.o««,toooc»&o<ier. e*»oo#ooo 

vit.o, laa-ving coima-unicat ed tlieir full 
povvers found in good and due for/i, 
h.ave agreed as follows; 


In faitli wlaereof tlie alo owe- named 
Plenipotentiaries liawe signed tiie 
present Treatj^. 

AB 


CB 


ISF 


IJ* 

rili. 


(or if tiie territory for wliicii 
each. PI enipot ent iar3'' signs is to iDe 


specified: 

(Por G-reat Britain etc.) »AB. 

(for Ca,nada) CD. 

'( for Australia) -BP* 

( for ITew % ea-land) GH- 

(for south. Africa) IJ. 

(for the Irish. Pree stat e) » • • * o » *KXi« 
(for India) ) 
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IMPERIAL CONFERENCE, 1926. 


Committee on Inter-Imperial Relations. 


TREATY PROCEDURE SUB-COMMITTEE. 

REPORT. 

The Sub-Committee begs to report that it has been found 
desirable to give further consideration to the relations of the various 
parts of the British Empire in connection with the negotiation, 
signature and ratification of treaties. 

The Eesolutions of the Conference of 1923 relating to the 
negotiation, signature and ratification of treaties are found on most 
points to embody useful rules for the guidance of governments. As 
they become more thoroughly understood and established, they will 
prove effective in practice. 

Borne phases of treaty procedure have been examined in gi*eater 
detail in the light of experience in order to consider to what extent 
the Resolutions of 1923 may with advantage be supplemented. 

N egotiation. 

It was agreed in 1928 that any of the Governments of the Emphe 
contemplating the negotiation of a treaty should give due considera- 
tion to its possible effect upon other Governments and should take 
steps to inform Governments likely to be interested of its intention. 

This rule should be understood as applying to any negotiations 
which any Government intends to conduct, so as to leave it to the 
other Governments to say whether they are likely to be interested. 

When a Government has received information of the intention 
of any other Government to conduct negotiations, it is incumbent 
upon it to indicate its attitude with reasonable promptitude. So 
long as the initiating Government receives no adverse comments and 
so long as its policy involves no active obligations on the part of 
the other Governments, it may proceed on the assumption that its 
policy is generally acceptable. It must, however, before taking any 
steps which might involve the other Governments in any active 
obligations, obtain their definite assent. 

Where by the nature of the treaty it is desirable that it should 
be ratified on behalf of all* the Governments of the Empire, the 
initiating Government may assume that a Government which has 
had full opportunity of indicating its attitude and has made no 
adverse comments will concur in the ratification of the treaty. In 
the case of a Government that prefers not to concur in the ratifica- 
tion of a treaty unless it has been signed by a plenipotentiary 
authorised to act on its behalf, it will advise the appointment of a 
plenipotentiary so to act. 

Form of Treaty. 

Some treaties begin with a list of the contracting countries and 
not with a list of Heads of States. In the case of treaties negotiated 
under the auspices of the League of Nations, adherence to the 
wording of the Annexe to the Covenant for the purpose of describing 
the contracting party has led to the use in the preamble of the term 

[15481] 
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‘ ‘ Bi'itisb. Empire ' ’ witla. an enumeration of the Dominions and India 
if parties to the Convention hut without any mention of Great 
Britain and Northern Ireland and the Colonies and Eroteetorates. 
These are only included by virtue of their being covered by the term 
‘ ‘ British Empire. ' ’ This practice, while suggesting that the 
Dominions and India are not on a footing of equality with Great 
Britain as participants in the treaties in question, tends to obscurity 
and misunderstanding and is generally unsatisfactory. 

As a means of overcoming this difficulty it is recommended that 
all treaties (other than agreements between Governments) whether 
negotiated under the auspices of the League or not should be made 
in the name of Deads of States, and if the treaty is signed on behalf 
of any or all of the Governments of the Empire, the treaty should 
be made in the name of the King as the symbol of the special 
relationship between the difierent pax'ts of the Empire. The British 
units on behalf of which the treaty is signed should be grouped 
together in the following order : Great Britain and Noi'thern Ireland 
and all parts of the British Empire which ar'e not separate members 
of the League, Canada, Australia, New Zealand, South Africa, Irish 
Free State, India. A specimen form of treaty as here recommended 
is attached as an appendix to this report. 

In the case of a treaty applying to only one pai't of the Empire 
it should be stated to be made by the King on behalf of that part. 

The making of the treaty in the name of the King as the symbol 
of the special relationship between the different parts of the Empire 
will render superfluous the inclusion of any provision that its terms 
must not be regarded as regulating inter se the rights and obligations 
of the various territories on behalf of which it has been signed in 
the name of the King. In this- connection it must be borne in mind 
that the question was discussed" at the Arms Traffic Conference in 
3 925, and that the Legal Committee of that Conference laid it down 
that the principle to which this foregoing sentence gives expression 
underlies all international conventions. 

In the case of some international agreements the Governments 
of different parts of the Empire may be willing to apply between 
themselves some of the provisions as an administrative measure. 
In this case they should state the extent to which and the terms on 
which such provisions are to apply. Where international agree- 
ments are to be applied between diflerent parts of the Empire, the 
form of a treaty between Deads of States should be avoided. 

Full Fozvers. 

The plenipotentiaries for the various British units should have 
full power, issued in each case by the King on the advice of the 
Government concerned, indicating and corresponding to the part- of 
the Empire for which they are to sign. It will frequently be found 
convenient, particularly where there are some parts of the Empire 
on which it is not contemplated that active obligations will be 
imposed, but where the position of the British subjects belonging to 
these parts will be affected, for such Governments to advise the issue 
of full powers on their behalf to the plenipotentiary appointed to act 
on behalf of the Government or Governments mainly concerned. 
In other oases provision might be made fox- accession by other parts 
of the Empire at a later date. 

Signature . 

In the cases where the names of countries are appended to the 
signatures in a treaty, the different parts of the Empire should be 
designated in the same manner as is proposed in regard to the list 
of plenipotentiaries in the preamble to the treaty. The signatures 
of the plenipotentiaries of the various parts of the Empire should be 
grouped together in the same order as is proposed above. 

The signature of a treaty on behalf of a part of the Empire should 
cover territories for which a mandate has been given to that part 
of the Empire, unless the contrary is stated at the time of the 
signatures. 

Coming into Force of Multilateral Treaties . 

In general treaties contain a ratification clause and a provision 
that the treaty wull come into force on the deposit of a certain number 
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of ratifications. The question has sometimes arisen in connection 
’'’''’ith treaties negotiated under the auspices of the League whether, 
for thf? purpose of making up the number of ratifications necessary 
to bring the treaty into force, ratifications on behalf of different 
parts of the Empire which are separate Members of the League 
should be counted as separate ratifications. In order to avoid any 
difficulty in future, it is recommended that when it is thought 
necessary that a treaty should contain a clause of this character it 
should take the form of a provision that the treaty should come into 
force when it has been ratified on behalf of so many separate 
Members of the League. 

If the above recommendations are accepted, some convenient 
opportunity should be taken of explaining to the other Members of 
the League the changes which it is desired to make in the form of 
treaties and the reasons for which they are desired. 

Signed on behalf of the Sub -Committee, 
(Signed) G. E. M. LAPOINTE (Chairman). 

'2, WJiitohall Gartlena , S.^W^.l, 

November 16 , 1926 . 


APPENDIX. 


SPBCIMBHSr EoKM OB’ Trbaty. 

Thb President of the United States of Ajnerica, His Majesty the 

King of the Belgians, His Majesty the King of 

(whatever title may be decided on with the conouri'ence of the 
Imperial Conference), Emperor of India, His Majesty the King of 
Bulgaria, &c 


Desiring 

Have resolved to conclude a treaty for that purpose and to that 
end have appointed as their Plenipotentiaries : 

The President 


His Majesty the King ol‘ (title as above) : 

Por Great Britain and Northern Ireland 
of the British Empire which aie 
Members of the League (of Nations), 

uiJEi. 

For the Dominion of Canada, 

OJ>. 

For the Commonwealth of Australia, 

EF. 

For the Dominion of New Zealand, 

an. 

For the Union of South Africa, 

Ijr. 

For the Irish Free State, 

KL. 

For India, 

Mjsr. 


and all parts 
not separate 


Who, having communicated their full powers found in. good and 
due form, have agreed as follows : 
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In faith whereof the above-named Plenipotentiaries have signed 
the present Treaty. 

^B. 

CD 

JEF 

&II 

IJ. 

JCB 

jujsr. 

(Or if the tenritory for which each Plenipotentiary signs is to V>e 
specified 

(For Grreat Britain, <&c.) 

(For Canada) CD. 

(For Australia) FF. 

(For N'ew Zealand) G-D. 

(For South Africa) IJ'. 

(Foi* the Irish Free State) AX. 

(For India) 
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rs i yo c'^atei-L ifce rr;yf,£'-' of Eiis Sritann'ic Majesty’s Qov&sp.'zis/,:.' 


COMMITTEE ON INTER-IMPERIAL RELATIONS. 


Report, Proceedings and Memoranda. 


INDEX. 


(Figures in brackets refer to number of meeting,) 


A. 


Amery, the Right Hon. L. S., M.P., 'Secretary of 
State for Dominion Affairs and the Colonies : 

Appeals to the Judicial Committee of the Privy 
Council, (4) 5. 

British Government, representation in Dominions, 
(6) 3, 5. 

Communication and consultation between Govern- 
ments, (6) 3, 4, 5, (8) 3, 4, o, 6. 

Draft resolutions to be prepared by, (12) 1. 

Discussed, (13) 1. 

Dominion legislation, disallowance and reservation, 
(11) 2, (14) 2, 3. 

Dominions’ status, question of declaration, (1) 9, 
10, E. (LR.) 7. 

Governors-General, position, (1) 4, (<>) 3. 

High Commissioners, position of, (3) 6, (8), 3, 4. 

International Conferences, representation of the 
British Empire at, and invitations to, (8) 7, 9. 

Locarno, Treaty of, (7) 3, 

Merchant shipping legislation, (o) 11. 

Right of Dominions to advise the Crown, (15) 2. 


Appeals to the Judicial Committee of the Privy 
Council : 

Abolition or restriction : 

Appointment of sub-committee or framing of 
constitutional pronouncement proposed, 
Amery (4) 5. 

if Desired by Dominions : 

Legislation not likely to be withheld, Birken- 
head (4) 4. 

' Serious consideration should be given to. 
Cave (4) 3, 5. 

Imperial Parliament legislation : 

would be .^Jecessary, Cave (4) 8 ; Birkenhead 
(4) 3-4 ; King (4) 4 ; Bell (4) 6. 
not considered Necessary for Irish Free State, 
Co.^tdlo (4) 5. 

rVilliugness of British Ministers to consider, 
criticised, Marine (4) 6. 

Postponement of consideration suggested. Cave 
(4) 3. 

Right of Dominions : 

Alleged, (y Higgins (4) 2, 3. 
should be made Clear, Hertzog (4) 5. 

Denied, Birkenhead (4) 3—4. 

Unanimous consent of Dominions ; 

Necessary, Bell (4) 6. 

should not be Necessary if desired by one, 
King^ Cave, Birkenhead (4) 4. 

Australian attitude re, Bruce (4) 4, reply, Cave 


( 4 ) 5 . 

Canadian attitude re, Lapointe (4) 4, reply, Cave 
(4) 4. 

Composition of Court, Cave (4) 3. 

Irish Free State, see that title. 

Maintenance against wishes of inhabitants of self- 
governing Dominions, not policy of the Empire, 
proposition, Balfour, (4) 5, 7. 
not Agreed to, Bell (4) 6. 

to be Circulated and modifications invited, (4) 6. 
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Appeals to the Judicial Committee of the Privy 
Cou ncil — (continued). 

“ Nadan ” case, Lapointe (4) 4 ; Hogg (4) 4. 
Newfoundland’s approval of. Marine (4) 6. 
Postponement of consideration agreed to, O' Higgins 
( 11 ) 3 . 

Practice of Judicial Committee re. Cave (4) 2. 
Report E, 129, (p. 6). 

Draft E. (T.R.) 9 (p. 12). 

Discussion of, (14) 5. 

Retention desired in New Zealand, Bell (4) 6. 
South African attitude re^ Hertzog (4) 5. 

Tribute to Judicial Committee, Birkenhead (4) 4. 

Australia : 

Adherence to Treaty of Locarno ; 

Desired, Bruce (7) 5. 

Quest! in to be rlecided after Imperial Conference, 
Bruce (7) 2-3. 

Attitude re Appeals to the King in Council, Bruce 
(4) 4 ; reply. Gave (4) 5. 

Attitude re Compulsory arbitration, Bruce (9) 3;. 
E. (T.R.) 2 (p. 3-4). 

Commonwealth Constitution, disallowance and 
reservation of legislation, Latham (11) 2. 
Governor-General, functions of, Bruce (5) 3. 

Liaison officer in L'Uidon, and success of, Bruce 
(8) 2, 3 ; Amery (8) 3. 

would Paiticipate in struggle like that of 1914, 
Bruce (7) 3. 

Shipping legislation : 

Earl of Crewe’s despatch to Governor-General, 
1908, McGilligan (5) 5-6. 

Position re, Bruce (5) 10. 

Discussion at Imperial Conference of 1911, 
McGilligan (5) 2-4. 

Resolution of Navigation Oonfejrence of 1907, 
McGilligan (5) 2. 

B. 

Balfour, the Right Hon. the Earl of, K.G., O.M.,. 
Lord President of the Council ; 

Appeals to the Judicial Committee .of the Privy 
Council, (4) 5, 6, 7. 

British Empire: 

Character of, (1) 2-3. 

Unity, basis of, (1) 3, 

British Government, representation in Dominions, 
(6) 2, 4. 

Oommunication and consultation between 
meats, (6) 8, 4, 5, (8) 4, 5, 6. 

Defence, (I) 3-4. 

Dominions, status of, (1) 3. 

Declaration, question of, (1) 9. - 

Draft declaration prepared by, discuss^ fr 

(3)1. „ 

Foreign affairs : m j. , 

Great Britain* s responsibility and/ 

(1) 3—4. w 

Imperial consultation, (1) 3-4. J ^ 
Foreign powers, negotiations with, I 

High Commissioners, position of, (8j 3, ^ 
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Balfour, the Right Hon. the Earl of, K.G., O.M., 
Lord President of the Council — {continued). 
International Conferences, representation of the 
British Empire at, and invitations to, (8) 8, 9. 
Locarno, Treaty of, (7) 5, 6. 

Merchant shipping legislation, (5) 9, 11. 

Opening statement, (1) 2-4. 

Treaties, form of preamble and signature, (1) 
10 - 11 . 

Bell, the Right Hon. Sir Francis, G.O.M.G., K.G. : 
Appeals to the Judicial Committee of the Privy 
Council, (4) 6, (14) 5. 

King, title of, (14) 2. 

Merchant shipping legislation, (5) 10. 

Birkenhead, the Right Hon. the Earl of, Secretary of 
State for India : 

Appeals to the Judicial Committee of the Privy 
Council, (4) 3-4, 5, (14) 5. 

Dominion legislation, disallowance and reservatitm, 
(14) 3, 4. 

Dominions, status of, (1) 10. 


Canad a — {con tinned). 

Minister at Washington : Report E. 129 (pp. 9, 10). 
Acting for H.M. Ambassador in his absence, 
objection raised by Mr. King, Chamherlain 
(11)3. 

Non-adherence to Treaty <'f Locarno, hapomte 
(7)2; King (J) 5, 0. 

Ratification t.f League of Nations in-otocol not 
favoured by, Lapointe (6) 7. 

Shipping legislation : ^ 

Canadian control desired, L(i/)oiute (5) 10. 
Load-line controversy with British Go^ eminent, 
McGUligun (5) 6. 

Memorandum by Deputy Minister of Marine and 
Fisheries, 1925, McGUligan (5) G, 7. 

Cave, the Right lion. Viscount, G.C.M.C., Lord 
Chancellor: 

Appeals to the JutUcial Committee of the Privy 
Council. (4) 2-3, 4, 5, 6. 

Dominion legislation, disallowance and reservation, 
(14)3,4. 

Merchant shipping legislation, (5j 10. 


British Empire : 

Character of, Balfour (1) 2-3. 

Constitution of. Report E. 129 (1-2). 

Draft E. (LR.) 9 (p. 2-3). 

Discussion of, (12) 1. 

Diversity of, Hertzog (1)4. 

National consciousness, Fitzgerald (1) 11. 

Unity, basis of, Balfour (1) 3. 

British Government representation in Dominions : 

would be Advantageous, Bruce (G) 6 ; Amery (6) 6. 

High Commissioner in Canada, proposal, King (6) 
2-3, 4, 5, (8) 5. 

Report E, 129 (1 0). 

Bruce, the Right Hon. S. M., M.O., Prime Minister, 
Commonwealth of Australia ; 

Appeals to the Judicial Committee of the Privy- 
Council, (4) 4, (14) 5. 

British Government, representation in the Do- 
minions, (6) 5. 

Communication and consultation between Govern- 
ments, (6) 2, 3, 5, (8) 2-3, 3, C, (13) 1. 

Compulsory arbitration, (9) 3. 

Dominion legislation, disallowance and reservation, 
(14)3,4,5. 

Dominions, status, declaration question, (1) 9, 10. 

Foreign Powers, negotiations with, by Dominions, 

( 6 ) 6 . 

Governor-General, positkm, (6) 3. 

High Commissioneis, position of, (6) G, (8) 2-3, 
3, 6. 

International Conferences, representation of British 
Empire at, and invitations to, (8) 9. 

Locarno, Treaty of, (7) 2-3, o. 

Merchant Shipping legislation, (5) 10. 

Burdwaii, the Maharaja of, G.C.I.E., K.C.S.L, I.O.M., 
compulsory arbitration, (9) 4. 

Buxlon, Mr , former President of the Board of Trade, 
on shipping legislation and Dominion powers, at 
Imperial Conference, 1911, McGUligan (5)3-4, 4. 


''ada : 


^ Appeals to the King in Council, Lapointe (4) 4 ; 
My, Caue (4) 4‘. 

* High Commissioner in, proposal, King 

. \ .V3, 4,5,(8)5. 

'^ry arbitration, attitude re, Lapointe (6) 7, 
\ 1%^ E. (LR.) 2 (p. 3) 

' ; of position owing to American non- 

■^\ mption of obligations in European affairs, 


(7) 2, 4. 


" re 

' } X^ODsul in, exequatur, procedure re, 
(11) 3. 

«»-.pbtneral, discussion of questions with, 

' ( 5 )\ 


Chadw‘ck, D. T., O.S.L. C.I.E., Secietary to the 
Government of India, Commerce Department, 
merchant shipping legislation, (5j 10. 


Chamberlain, the Right Hon. Sir Austen, K G., M.P., 
Secretary of State for Foreign Affairs : 

British Government represent at hiii in Dominions, 
(6) 4, 5, 

nommnnication and consultation beTwten Govern- 


ments, (G) 4, (8) 3, 4-5, 5, 6. 

Compulsory arbitration, (6) 7, (9) 2, 4. 

Consuls, exequaturs of, (11) 2-3. 

Diplomatic and consular services, (8) 7. 

Dominion legislation, disallowance and reservation, 
(14) 4. 

Dominions, status of, (1) 9, 10. 

Foreign Governments, channel of communication 
between Dominions and, (11)3. 

Foreign Powers, negotiations with, by Dominions, 
(6) 6, 7. 

High Commissioners, position of, (6) 4, (8) 3, 4-5, 6. 

International Conferences, representation of the 
British Empire at, and invitations to, (8) 7-9. i 

League of Nations, (5) 4-5, 5. 

Locarno, Treaty of, (7) 4-5, 5, 6.^ 

Treaties, form of preamble and signature, (1) 11. 

Tribute to, O' 1 Jig gim (7)4. 

United States of America and arbitration, (9) 2. 


Coates, the Right Hon. J. G., M.C., Prime Minister', 
New Zeailand, consultation and communica- 
tion between Governments, (6) 4, 5, G, (8) 4; 
E. (I.K.) 4. 


Colonial Laws Validity Act : Lapointe (4) 4. 
not Applicable to Irish Free State, Costello (4) 5. 
Repeal of application to self-governing- Dominions 
advocated, O' Higgins (4) 5. 


Colonial Services, willingness to receive or lend 
officers, Amery (8) 7. 

Oomiiiunication and consultation between Govern- 
ments : 

Australian officer in London and success of, Bruce 
(8) 2, 3 ; Amery 3. 

through British High Commissioners in Dominions, 
advantages to be derived, King (6) 3, 4, (8) 5. 
Channel of : 

Go\ernor-General as, Report E. l29 (p. 3) ; Bruce 
(6) 2 ; Amery (6) 3, 4 ; Balfour (6)4; King 
(6) 4. 

Change : 

Advocated, Kmg (6) 2, 4. 
no Objection to, but Ciovernors-Geiieral 
should be consulted, Amtry (6) 4. 
Proposal, Bruce (6) 5. 

Question of, Chamberlain (6) 4. 

Closer liaison between Governments desired, 
Coates (6) 6 ; E. (I.R.) 4. 
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Communication and consultation between Govern- 
ments — (contmved). 

Draft resolution considered and reserved for 
further discussion, (11) 3. 

Thrcmg-h Ilig-h Commissioners instead of at present, 
objection to, Coates (8) 4 ; E, (LR.) 4. 
Improvement : Bruce (8) 2. 
proposed Formula (8) G. 

of Liaison system, need for, Kmg (6) 4 ; Chamber- 
lain (6) 4. 

Possibility of, Balfour (6) 5. 

Liaison officers from Dominions in Cabinet Office 
and vice versd^ proposal, Coates (6) 4, E. (LR.) 4. 
Memorandum re, Coates, E. (I.R.; 4. 

New Zealand satisfied with present arrang’ements, 
Monroe (6) 6. 

Personal interviews, importatice of, Amery (6) 5. 
through Prime Ministers’ departments ; 

Approved, Coates (6) 5. 
present System of, Amery (6) 3, 4. 

Publication by Dpmiiiions, necessity for consent of 
British Government, Brace (6) 2. 

Report, E. 129, (p. 10). 

Draft, E. (I.R.) 9 (p. 22-3). 
draft Resolution, E. (I.R.) 6. 

Discussed (13) 1. 

fresh Draft to be prepared by Mr. King and 
Mr, Bruce. (13) 1. 

to I e Prepared by Mr. Arnerv (12) 1. 

Secretariat, Mr. Coates’ proposal, E. (I.R.) 4, 0 [)iniou 
re, Bruce (8) 3. 

through Secretary of State and Governor-tJeneral 
should continue, Coates (8) L 

Compulsory arbitration in International Disputes : 
see aho Permanent Court of International Justice. 
Memorandum re. E. (L.R.) 2. 

Views expressed by Dominion Governments in 
regard to, E, (I.R.) 2. 

Consuls, exeqxiaturs of : O* Higgins (1) 10. 

Memorandum by Irish Free State Delegation, E. 
(I.R.) 3. 

Proposed procedure, Report, E. 129 (p. 10); Draft 
Report, E (LR ) 9 (p. 20-1) ; Chamberlain (6) 6, 
(11) 2-3. 

Signing of, proposal re, satisfaction with, O' Higgins 
(G) 7. 

Costello, J., K.C., Attorney-General, Irish Free State, 
appeals to the Judicial Committee of the Privy 
Council, (4) 5. 

Crewe, Earl of, despatcli to Governor-General of 
Australia, 1908, re powers of Dominions iu rela- 
tion to shipping legislation, McGilligan (5) 5-6. 

Cunliffe, Mr., Solicitor to the Board of Trade, Memo- 
randum re powers of Dominions in relation to 
shipping legislaticm, 1908, McGilligan {5) 5. 

D. 

Defence, Great Britain’s responsibility and position, 
Balfour (1) 3-4. 

Diplomatic and Consular Services, Dominion officers, 
question of, Coates (8) 6—7 ; Chamberlain (8) 7. 

Dominion and Colonial securities, inclusion in trustee 
seciu-ities, question of disallowance of Dominion 
legislation in connection with, Amery (11) 2. 

Dominion legislation ; 

Committee re : 

Proposed, (11) 2. 

• Recommended, E. 129 (p. 4-5); E. (LR.) 8. 
Terms of reference, drafting Sub-Committee : 
.Appointed, (11) 2. 

Report, E. (I.R.) 8. 

Disallowance and reservation : 

Discussion re, (11) 2. 

Paragraph for Report, proposed by Sub-Oom- 
mittee, E. (I.R.) 8. 

Power of, O* Higgins (1) 10. 

n 5.5211 


Dominion legislation — ( coutimied), 

Extra-t<*rritoriality question ; 

Memorandum by Irish Free State Delegation, E. 
(LR) 3. 

Paragraph for Report proposed by Sub-Com- 
mittee, E. (I.R.) 8. 

Report, E. 129 (p. 4). 

Memoraudum by Irish Free State Delegation, E. 
(LR.) 3. 

Report, E. 129 (p. 4r-6). 

Draft, E. (LR ) 9 (p. 7-10). 

Discussion of, (14) 2-5. 

Dominion repi*esentation in Great Britain : 

High Commissioners, see that title. 

Improvement needed, Chamberlain (6) 4 ; Amery 
(6) 5 ; Fitzgerald (6) 5. 

Dominions, status of, and Inter-Imperial relations, 
Balfour (1) 3 ; Hes'tzog (1) 4-5. 

Declaration : 

Danger of inelasticity, Chamberlain (1) 9. 
Discussion of proposal, (1) 9-11. 

Draft prepared by General Hertzog, E. (I.R.) 1. 
Drafts discussed, (2) 1, (3) 1. 

Facts must be iu accordance with, and removal 
of certain anomalies and anachronisms 
necessary, Higgins (1) 10. 

Formula to be submitted by General Hertzog, 

( 1 ) 10 . 

Impel ial Conference not considered sufficiently 
authoritative body to consider and prepare, 
Amery (1)9. 

Necessity of, Hertzog (1) 4-9. 

General Smuts' memorandum : 

Quoted, Hertzog (1) 5-6, 7. 

Withdrawal of proposal, Amery (1) 9 ; Cham' 
berlcdn (1) 9. 

Written constitution not the object of, Hertzog 

( 1 ) 8 . 

Draft paragiaphs for Report, discussed, (3 2) 1. 
Existing anomalies. Memorandum by the Irish 
Free Slate Delegation E. (I.R.) 3. 

Explanation to foreigners, difficulty of, Chamberlain 

( 1 ) 10 . 

Foreign ignorance of, Hertzog (1)7, 
provisional Formula (9) 4, E. (I.R.) 7. 

Free will, importance of, Hertzog (1) 7. 

Great Britain’s position, (1) 3-4 ; Hertzog 

(1) 4—5 ; Birkenhead (1) 10. 

Open proclamation of, to Dominion communities, 
necessity of, Hertzog (1) 5-9. 

Report, E. 129 (p. 1-2). 

Draft, E. (I.R.) 9 (p. 2-4). 

Right")! Dominions to advise the Crown in matters 
relating to own affairs, discussion of para-j 
graph of Report and agreement on foriiiul^ 

tlo) 2. 

Sub-Committee, appointment, (1) 10, 11. 
Standardisation of lights and privileges for all] 
Dominions undesirable, Hertzog (1) 4. 


E. 

Empire inter-comninnication, see Communication and. 
consultation between Governments. 


F. 

Fitzgerald, Desmond, T. D., Minister for External 
Affairs, Irish Free State; 

Communication and consultation between Govern- 
ments, (8) 4, 5-6. 

Compulsory arbitration, (9) 4. 

Consuls, exequaturs of, (11) B. . 

Foreign Governments, channel of conimunicatioii 
between Dominions and, (11) 3. 

Governors-General, position, (5)4.^ ^ c 

High Commissioners, position of, (6) o, (8) o-6. 
National consciousness, (1) 11. 

Treaties, (1) 10. 

B 2 
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Merchant shipping legislation : 

British control : 

Arguments in favour of, Balfour (5) 9 ; Amery 
( 6 ) 11 . 

sudden 'Change impossible, Bruce (5; 10. 
Dominion powers : 

Australian position, Bruce. (5) 10. 

Authority of Dominion Parliaments should be 
placed on same basis as that of British 
Parliament and committee set up to report 
on method of securing uniformity, Hertzog 
(5) 9-10. 

British policy : 

Mr. Buxton on, 1911, McOilligan (5) 3-4, 4. 
Mr. Cunliffe’s memorandum, 1908, McGilligan 
(5) 5. 

Canadian attitude re, Lapointe (5) 10. 

Earl of Crewe’s despatch to Governor- 
General of Australia, 1908, McGilligan 
(5) 5-6. 

Histoi ical statement, McGilligan (5) 2-6. 
Imperial Conference, 1911 , discussion, McGilligan 
(5) 2-0, 6-7, 8. 

Irish Free State attitude, McGilligan (5) 2-9. 
Load-line controversy between Canadian 
Government and British Government, 
McGilligan (5) 6. 

Navigation Conference of 1907, McGilligan 
(5) 2. 

proposed Policy re, Bruce (o) 10. 

Removal of restrictions on, advocated, 
McGilligan (5) 6-9. 

Report, B. 129 (p. 5-6). 

Draft, E. (I.R ) 9 (p. 10-12) 

South African position and attitude, Hertzog 
(5) 9. 

Enforcement in several parts of the Common- 
wealth of laws of other parts affecting ships 
registered in those parts, legislation advo- 
cated, McGilligan (5) 7, 

Expert conference to consider : 

Appointment of, suggestion, Balfour (5) 9. 
Desirable, Bruce 5 (10). 

Proposal agreed with. Gave (5) 10, (5) 1. 
Proposal not objected to, if jreneral principle 
of equal status accepted, Lapointe (5) 10. 
High seas power of Great Britain ; 

Alteration of present position, full consideration 
necessary, Chadwick (5) 10; Amei^j 5 (11). 
Necessity for, Bell (5) 10. 

Legal position, and necessity of high seas power 
of Great Britain, Bell (5) 10. 

Question must be treated as one of policy and not 
of law, Cave (5) 10. 

Report, E. 129 (p. 5-6). 

Draft, E, (I.R.) 9 (p. 10-12). 

Sub-Committee re, recommendation, Report E. 129 
(p. 5-6). 

Unifoj-mity : 

Committee suggested to report on method of 
securing, Hertzog (5) 9-10. 

Difficulty of securing, consistently with general 
constitutional principles, Cave 5 (10). 
Importance of. Chadwick (5) 10 ; Amery (5) 11. 
Securing of, by reciprocal statutes, proposal, 

. McGilligan (5) 8, 9. 

Monroe, the Hon. W. S , Prime Minister, Newfound- 
land: 

Communication and consultation between Govern- 
ments, (6) 6. 

Compulsory arbitration, (9) 4. 

Locarno, Treaty of, (7) 4. 

Morine, the Hon. A. B,, Newfoundland : 

Appeals to Judicial Committee of the Privy Council, 
(4) 6, 14 (5). 

Communication and consultation between Govern- 
ments, (8) 4. 

Dominion legislation, disallowance and reservation, 
(14)4. 


N. 

Navigation Conference, 1907, McGilligan (5) 2. 

New Zealand : 

Appeals to the King in Council, attitude re, and 
retention desired, Bell (4) 6. 

Attitude : 

re Compulsorj’ arbitration, B. (I.R.) 2 (p. 3-4); 
Coates (9) 3. 

re Treaty of Locarno, Coates (7) 3. 
would Participate in struggle like that of 1914, 
Coates (7) 3. 

Shipping legislation ; 

Resolution on agenda of Imperial Conference of 
1911 re, and discussion on, McGilligan (5) 
2-5, 6-7. 

Resolution of Navigation Conference of 1907, 
McGilligan (5) 2. 

Newfoundland : 

1 -legislature to be asked to adhere to Treaty of 
Locarnn, Monroe (7) 4. 

Postponement of question of compulsory arbitration 
agreed to, Monroe (9) 4. 

Right of appeal to King in Council approved, 
Morine (4) 5. 

O . 

O’Higgins, Kevin, T. D., Minister of Justice, Irish 
Free State : 

Appeals to the Judicial Committee of the Privy 
Council, (4) 2, 3, 4, 5, 6, (11) 3, (14) 5. 
Dominion legislation, disallowance and reservation, 
(11) 2,(14) 2, 3, 4. 

Dominion status, (1) 10. 

Foreign Powers, negotiations with, (6) 6-7. 
Locarno, Treaty of, (7) 4. 

P. 

Permanent Court of International Justice : 
Compulsory arbitration by : 

Acceptance : 

no Action to be taken by any Government 
without furthei' discussion, Report, B. 129 
(p. 11); Draft Report, E. (I.R.) 9 (p. 23-4), 
(9) 4. 

by British Empire not considered safe by 
British Government, Chamberlain (6) 7. 
British Empire attitude, consideration desired, 
Chamberlain (6) 7. 

Difficulties of, Hogg (9) 2, 4; Chamberlain 
(9) 4. 

General accf*ptance of optional clause, by 
British Empire, advantages, Lapointe 
(9) 3. 

Memorandum re, E. (I.K.) 2. 

Undesirable at present, Bruce (9) 3. 

Attitude of European nations, Chamberlain (9) 4r 
Australian attitude, Bruce (9) 3. 

Canadian attitude, Lapointe (9) 2-3. 

Indian attitude, Burdwan (9) 4. 

New Zealand attitude, Coates (9) 3. 
Newfoundland attitude, Monroe (d) 4. 

Position of Biitish Government 7^e, Hogg (9) 2. 
Report, E. 129 (p. 11). 

Draft, E. (I.H.) 9 (p. 23-4). 

South African attitude, Hertzog (9) 4. 

Protocol establishing : 

Canada not prepared to ratify, but in favour of 
considering further principle of compulsory 
arbitration, Lapointe (6) 7. 

U.S.A. adherence to, question of, Report, E. 129 
(p.ll); Draft Report, E. (I.R.) 9(p. 24); (7) 6. 

R. 

Report : E. 129 : 

Adopted (14) 5. 

Draft, E. (I.R.) 9. 

to be Circulated, (13) 1. 

Discussion (14) 2-6. 
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S. 

Smuts, Geneial : 

Memorandum of 1921, re appeals to the King in 
Council referred to, Hertzog (4) 5. 

Memorandum on the Constitution of the British 
Commonwealth, Hertzog (1) 5-6, 7. 

South Africa : 

Attitude : 

re Appeals to the King in Council, Hertzog (4) 5. 

re Compulsory arbitration, E. (l.R.) 2 (3); 
Hertzog (9) 4. 

re Treaty of Locarno, Hertzog (7) 3, 4. 

Dutch-speaking section, attitude of, Hertzog (1) 6. 

Interference as little as possible in European 
affairs desired in, Hertzog (7) 4. 

Merchant shipping legislation, position and atti- 
tude re^ Hertzog (5)9. 

Status of, necessity for authoritative statement of, 
Hertzog (1) C-9. 

T. 

Treaties, form of preamble and signature, &c. : 

1923 resolution (1) 10. 

Memorandum, K. 104, Balfour (1) 10, 11 ; Chamber-^ 
lain (1) 10-11. 

Memorandum bv Irish Free State Delegation, 
E.(I R.) 3. ‘ 

Disagreement with, on grounds of policy, 
Fitzgerald (1) 10. 

Report, E. 'l29 (pp. 6-7, 12). 

Draft, B. (l.R.) 9 (pp. 13-17, 26-27). 

Report of Sub-Committee, E. (l.R.) 10. 


u. 

United States of America: 

Adherence to Protocol establishing the Peimanent 
Court of International Justice, question of, 
Report E. 129 (p. 11); Diaft Repof't^ E. (l.R.) 
9(p.24); (7)6. 

Attitude re arbitration, Chamberlain (9) 2. 

Non-assumption of obligations in European affairs, 
Canada, in difficult position owing to, King 
(7) 2, 4. 

Non-membership in Ijeague of Nations, Chamber- 
lain (7) 5. 

w. 

Ward, Sir Joseph, on shipping legislation and 
Dominion powers, at Imperial Corference, 
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